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  The United States has been the most significant nation in the history and development of 

the modern intercountry adoption system.
1
 The United States was the receiving nation that 
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initiated adoptions of South Korean children after the Korean War.
2
 Statistically speaking, 

approximately half of all children adopted internationally have come to the United States, with 

the percentage falling to around 40% since 2009.
3
 Practically speaking, this statistical dominance 

means that the characteristic ways in which the United States structures and practices 

                                                                                                                                                             
1
 See, e.g., Tobias Hubinette, Korean Adoption History, in COMMUNITY 2004, GUIDE TO 

KOREA FOR OVERSEAS ADOPTED KOREANS (Eleana Kim ed., 2004), available at 

http://www.tobiashubinette.se/adoption_history.pdf (―The most important host country during 

the post-war era was . . . the United States.‖); ARISSA HYUN JUNG OH, INTO THE ARMS OF 

AMERICA: THE KOREAN ROOTS OF INTERNATIONAL ADOPTION 92–151 (2008); Peter Selman, 

Intercountry Adoption in the New Millennium: The ―Quiet Migration‖ Revisited, 21 

POPULATION RES. & POL’Y REV. 205, 211 (2002) (―[T]he United States has been the largest 

recipient of children for adoption.‖); David M. Smolin, Child Laundering and the Hague 

Convention on Intercountry Adoption: The Future and Past of Intercountry Adoption, 48 U. 

LOUISVILLE L. REV. 441, 462–63 (2010) [hereinafter Smolin, Future] (―[T]he United States . . . 

constitut[es] more than half of all intercountry adoptions . . . .‖). 

2
 See, e.g., OH, supra note 1, at 104, 107–10, 127–35, 138–49; Hubinette, supra note 1 

(stating that between 1953 and 1959, ―[t]he main country of destination [of adopted Korean 

children] was the United States‖). 

3
 See Peter Selman, Key Tables for Intercountry Adoption: Receiving States and States of 

Origin 2003–2011, NEWCASTLE UNIV., 

https://blogs.ncl.ac.uk/peterselman/files/2012/11/intercountry-Adoption-2003-2011.pdf (last 

visited May 5, 2013); Smolin, Future, supra note 1, at 462–63; see also Selman, supra note 1, at 

211. 
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intercountry adoption have a predominate influence on the entire system. Not surprisingly, the 

United States played a significant role in the development of international law governing 

intercountry adoption, including both the Convention on the Rights of the Child (CRC)
4
 and the 

Hague Adoption Convention.
5
 The conceptions of adoption in the United States legal system 

have come to have a favored place in the intercountry adoption system, despite being minority or 

foreign concepts in much of the world.
6
 

                                                 
4
 See Convention on the Rights of the Child, Nov. 20, 1989, 1577  U.N.T.S. 3, 28 I.L.M. 

1456 [hereinafter CRC]; Cynthia Price Cohen, The Role of the United States in the Drafting of 

the Convention on the Rights of the Child, 20 EMORY INT’L L. REV. 185, 188–89 (2006); Cynthia 

Price Cohen, Role of the United States in Drafting the Convention on the Rights of the Child: 

Creating a New World for Children, 4 LOY. POVERTY L.J. 9, 18–22, 25–26 (1998) [hereinafter 

Cohen, Creating a New World for Children]. 

5
 See Hague Convention on Protection of Children and Co-operation in Respect of 

Intercountry Adoption, convention concluded May 29, 1993, 32 I.L.M. 1134 (entered into force 

May 1, 1995) [hereinafter Hague Adoption Convention]; Peter H. Pfund, Intercountry Adoption:  

The 1993 Hague Convention: Its Purposes, Implementation, and Promise, 28 FAM. L.Q. 53, 60 

(1994). 

6
 See generally Shani King, Challenging Monohumanism: An Argument for Changing the 

Way We Think About Intercountry Adoption, 30 MICH. J. INT’L L. 413 (2009) (stating that the 

Western ideas of self and adoption have dominated the international adoption conversation); 

Riitta Hogbacka, Transnational adoption and the exclusiveness and inclusiveness of families 

(2008), available at 
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 While there have been very significant nations of origin, none has dominated the field of 

such nations for a comparable period of time. Instead, particular nations of origin tend to rise and 

fall in relative prominence. Although South Korea has uniquely survived as a significant sending 

nation for the entire period, its dominance was eclipsed by other nations, such as China, Russia, 

Guatemala, and Ethiopia.
7
 Thus, no one nation of origin can approach the United States in 

overall significance and influence for the intercountry adoption system. 

 The United States has used its large-scale role in the intercountry adoption system to 

shape the system according to its own needs and ideals.
8
 In addition, the United States employs 

its strategic position as a world power, which is a product of its military, economic, and strategic 

power, to influence legal regimes and shape contexts in which children will move to and from 

the United States for intercountry adoption. Thus, the influence of the United States over 

intercountry adoption has doubtless been augmented by its status as a world power in the post-

World War II, Cold War, and contemporary eras.
9
 

                                                                                                                                                             
http://www.kumsn.org/main/index.php?mid=kumsn_resources_unwed&page=4&document_srl=904 (last visited 

Nov. 12, 2013.) 

7
 See Kelley McCreery Bunkers et al., Ethiopia at a Critical Juncture in Intercountry 

Adoption and Traditional Care Practices, in INTERCOUNTRY ADOPTION 133, 136 (Judith L. 

Gibbons & Karen Smith Rotabi eds., 2012); Smolin, Future, supra note 1, at 463–84. 

8
 See, e.g., Pfund, supra note 5; Cohen, Creating a New World for Children, supra note 4, at 

26–39. 

9
 See, e.g., OH, supra note 1. Professor King and Professor Hubinette both describe the 

power imbalance between the United States and South Korea and its impact on international 

adoptions. Hubinette, supra note 1; King, supra note 6, at 422–23. 

http://www.kumsn.org/main/index.php?mid=kumsn_resources_unwed&page=4&document_srl=904
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 In recent years, the United States has also become a significant country of origin for 

intercountry adoption. While the numbers of children leaving the United States for intercountry 

adoption are quite small as compared to the much larger number coming to the United States, 

this role of the United States as a sending nation is also significant.
10

 

 The thesis of this Article is that the predominate influence of the United States on the 

intercountry adoption system has had primarily negative effects, and is largely responsible for 

many negative characteristics of the intercountry adoption system. While the United States has 

unique strengths as a participant in the intercountry adoption system, the United States has also 

employed an ethos and approach to intercountry adoption that has consistently corrupted the 

intercountry adoption system. The many scandals, moratoria, closures, abusive practices, and the 

declining numbers of intercountry adoptions are due in significant part to the practices of the 

United States. A further thesis of this Article is that the negative impacts of the United States on 

the intercountry adoption system are not the inevitable feature of United States law and culture. 

While these negative impacts do follow naturally from specified characteristics of the law and 

culture of the United States, the United States is capable of being a positive influence on 

intercountry adoption. Indeed, the United States has unique strengths in relationship to adoption. 

However, for the United States to be a positive influence on the intercountry adoption system, 

the United States would have to deliberately curb certain practices and tendencies that continue 

to corrupt the intercountry adoption system. 

                                                 
10

 See Dana Naughton, Exiting or Going Forth? An Overview of USA Outgoing Adoptions, 

in INTERCOUNTRY ADOPTION, supra note 7, at 161, 162–63. The numbers reported by the United 

States government for outgoing cases are currently inaccurate. See discussion infra Part III.G. 
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 The influence of the United States on the intercountry adoption system does not occur in 

a vacuum.  Upon examination, the very concept of a legitimate, sustainable, regulated, and 

legally normalized intercountry adoption system is riddled with tensions, paradoxes, and 

practical difficulties that threaten to undo it.  In order to evaluate the influence of the United 

States on the system, this article also seeks to explain the vulnerability of the system to 

exploitative and illicit practices.  

  Of course, many other nations contribute, both positively and negatively, to the 

intercountry adoption system in complex ways. Certainly, this Article does not purport to claim 

that the intercountry adoption system would be perfect or untroubled but for the involvement of 

the United States. However, an assessment of the impact of other particular nations is beyond the 

scope of this article. 

 The theses of this Article have practical implications. For those within the United States, 

the question is whether stakeholders will use their influence to put in place the reforms that could 

make the United States a positive force in the intercountry adoption system. Until now, most of 

the influential stakeholders have nurtured and protected precisely those attitudes, policies, and 

practices that make the United States a destructive force in the intercountry adoption system. 

Perhaps if such stakeholders ever perceive their negative impacts on intercountry adoption, and 

the opportunities that could exist for positively impacting the future of intercountry adoption, 

effective reform would be possible. 

 For those outside the United States, there are also choices to be made. Perhaps the United 

States can be influenced from the outside. Regardless, nations also have to look out for their own 

interests and, indeed, for their own people. Each nation, whether or not it has ratified the Hague 

Adoption Convention, has the choice of whether to engage in intercountry adoption, and, if it 
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does so, has the choice of which nations with which to partner. Nations should evaluate carefully 

the impact that partnering with the United States on adoption would have on their own nation, 

including their governmental, legal, human welfare, child welfare, and adoption systems. Nations 

should evaluate whether they have the necessary capacities to avoid the negative impacts often—

but not always—associated with partnering with the United States, and therefore are in a position 

to benefit from the unique strengths of the United States regarding adoption. Nations should 

ascertain the practices of the United States that present a danger and consider if they can seek a 

change in those practices by negotiation with the United States. 

 The intercountry adoption system has significance far beyond the relatively small number 

of children who are adopted internationally. Intercountry adoption is practiced at the intersection 

of poverty, child welfare, human rights, family structure, and discrimination. Intercountry 

adoption systems have the potential to exacerbate societal tendencies and systems that impact 

vast numbers of people, or to positively address issues far beyond intercountry adoption itself. 

Thus, corrupting intercountry adoption systems can have very significant national and 

international repercussions, making a proper response to such even more imperative. 

I. Central Paradoxes and Practical Difficulties of Creating a Legitimate, Sustainable, 

Regulated, and Legally Normalized Intercountry Adoption “System” 

 Upon examination, the very concept of a legitimate, sustainable, regulated, and legally 

normalized intercountry adoption system is riddled with tensions, paradoxes, and practical 

difficulties that threaten to undo it. In this Article’s context of evaluating the influence of the 

United States on the system, this section exposes the vulnerability of the intercountry system to 

exploitative and illicit practices that would destroy the system’s legitimacy. 
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A. Normalizing Human Rights Violations in the Construction of Intercountry Adoption 

Systems 

 The conceptualization of a legally normalized intercountry adoption system found in the 

CRC and Hague Adoption Convention contains inherent tensions and paradoxes. On the one 

hand, the normalization of intercountry adoption is built upon a hierarchy of 

outcomes/interventions which theoretically legitimatizes intercountry adoption only 

conditionally, in circumstances where other, preferred outcomes are not practically possible.   

This hierarchy of outcomes/interventions is known as the subsidiarity principle.   At a minimum, 

this subsidiarity principle prefers family preservation to adoption, and prefers domestic adoption 

to intercountry adoption.  Controversy remains over the role of other in-country care options 

short of either family preservation or full adoption, such as foster care.
11

   

 The subsidiarity hierarchy is built upon a child-rights conceptualization in which children 

have identity and family relationship rights as to their original family, community, and nation.
12

 

Thus, the child has a right to a name, a nationality, and ―to know and be cared for by his or her 

parents,‖
13

 and governments undertake to ―respect the right of the child to preserve his or her 

                                                 
11

 See CRC, supra note 4, at art. 20–21; Hague Adoption Convention, supra note 5, at 

pmbl.; Guidelines for the Alternative Care of Children, G.A. Res. 6 4/142, ¶ 166, U.N. GAOR, 

64th Sess., Supp. No. 49, U.N. Doc. A/RES/64/142, at 4–5 (Feb. 24, 2010); David M. Smolin, 

The Two Faces of Intercountry Adoption: The Significance of the Indian Adoption Scandals, 35 

SETON HALL L. REV. 403, 406–417 (2005). 

12
 See Smolin, supra note 11, at 409–12. 

13
 CRC, supra note 4, at art. 7(1). 
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identity, including nationality, name and family relations . . . .‖
14

 This child-rights concept is 

itself built upon a broader human rights conception wherein all human beings are guaranteed 

rights to an adequate standard of living, including rights to food, housing, clothing, education, 

employment, social security, and health care.
15

 

 The import of these legal regimes is to simultaneously normalize and de-normalize 

intercountry adoption. It is clear that under this conception, intercountry adoption intrinsically 

involves multiple deprivations of child and human rights. These include deprivations of the 

child’s identity and relational rights with their original family, community, and nation, including 

the child’s culture, language, and opportunity to ―know and be cared for by his or her parents.‖
16

 

In addition, the contexts in which parents and extended family members relinquish, abandon, or 

lose their children frequently involve some basic deprivation of their rights. In many nations, 

poverty, including deprivations of adequate food, housing, clothing, education, health care, 

employment, and social security, is a basic precipitating factor.
17

 Many instances of intercountry 

                                                 
14

 Id. art. 8(1). 

15
 See id. arts. 24, 26–29, 31; International Covenant on Economic, Social, and Cultural 

Rights, art. 2–3, 6, 9–13, opened for signature Dec. 19, 1966, 993 U.N.T.S. 3 (entered into force 

Jan. 3, 1976) [hereinafter ICESCR]; Universal Declaration of Human Rights, arts. 2, 7, 22–23, 

25–26, G.A. Res. 217(III), U.N. Doc A/RES/217(III) (Dec. 10, 1948) [hereinafter Universal 

Declaration]. 

16
 See CRC, supra note 4, at art. 7(1); Smolin, supra note 11, at 408–11. 

17
 See generally Richard Carlson, Seeking the Better Interests of Children with a New 

International Law of Adoption, 55 N.Y.L. SCH. L. REV. 733, 757 (2010) (―It is indisputable that 

many birth parents who voluntarily place their children for adoption do so because of poverty.‖); 
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adoption involve some kind of discrimination against the child and/or the child’s parents based 

on categories such as gender, race, disability, religion, or caste.
18

 In China, the coercive 

population-control policies of the government are often a major instigating factor affecting 

abandonment decisions by parents.
19

 Although the intercountry adoption system employs a legal 

conceptualization of parents making voluntary relinquishment or abandonment decisions, often 

the background deprivations, discriminations, and coercive governmental or societal practices 

are so severe as to have drastically constricted the practical options of the original parents. 

Therefore, in practical terms we may view the parents as losing their parental rights in a largely 

involuntary way, or at least in a context of sharply circumscribed choices. 

 Thus, typically intercountry adoption involves such an intense set of deprivations of 

rights and equalities as to constitute, from a human- and child-rights perspective, a highly 

abnormal situation. Yet, the Hague Adoption Convention appears to largely normalize these 

deprivations as baseline conditions upon which it is permissible to construct an intercountry 

                                                                                                                                                             

David M. Smolin, Intercountry Adoption and Poverty: A Human Rights Analysis, 36 CAP. U. L. 

REV. 413, 417–18 (2007). 

18
 See, e.g., David M. Smolin, The Missing Girls of China: Population, Policy, Culture, 

Gender, Abortion, Abandonment, and Adoption in East-Asian Perspective, 41 CUMB. L. REV. 1, 

2 (2011). 

19
 See id.; see also KAY ANN JOHNSON, WANTING A DAUGHTER, NEEDING A SON: 

ABANDONMENT, ADOPTION, AND ORPHANAGE CARE IN CHINA 1 (Amy Klatzkin ed., 2004). 
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adoption system.
20

 In practice, trying to construct a normal, ethical, and controlled intercountry 

adoption system upon the foundation of the chaos, trauma, and deprivations engendered by such 

profound wrongs creates tensions that threaten to de-legitimate, destroy, and overturn 

intercountry adoption systems. It is like trying to build a house upon the sand, or fly a plane 

through a tornado. It seems odd to expect that a legally normal, predictable, ethical, well-run, 

rule-of-law intercountry adoption system can be built upon what, in human rights terms, would 

be viewed as a series of unlawful deprivations—particularly where these unlawful deprivations 

have often been caused in significant part by inefficient, unethical, and corrupted legal, 

economic, governmental, and societal practices and conditions. 

 Of course, the normalization of such deprivations of rights and equality can be seen 

positively as an acknowledgement of the real world situations of children, and a determination to 

assist children, to the degree possible, under the guidance of the overriding best interests of the 

child standard. Children cannot wait for the achievement of a better world, but must be provided 

for within the limits of what is practically possible. Thus, the CRC places adoption within the 

context of a child ―temporarily or permanently deprived of his or her family environment, or in 

whose own best interests cannot be allowed to remain in that environment . . . .‖
21

 Within this 

vulnerable circumstance, the child is ―entitled to special protection and assistance provided by 

the State,‖ and the State shall ―ensure alternative care for such a child.‖
22

 Intercountry adoption 

                                                 
20

 See, e.g., Hague Adoption Convention, supra note 5, at arts. 4–5 (listing very limited 

―Requirements for Intercountry Adoptions‖ implicitly permitting such even when severe 

deprivations of rights and equality have occurred). 

21
 CRC, supra note 4, at art. 20(1). 

22
 Id. art. 20(1)–(2). 
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is thus envisioned as one form of alternative care, although not a preferred one, because of the 

subsidiarity principle. The subsidiarity principle itself is apparently protective of the child’s 

rights and best interests, because intercountry adoption involves greater deprivations of the 

child’s identity and relationship rights, as compared to other forms of alternative care.
23

 On the 

positive side, intercountry adoption is seen as providing permanency for children, which is one 

of the fundamental goals for children in terms of their best interests.
24

 

 Although normalizing interventions for abnormal situations is superficially supportable 

by reference to the immediate needs of children, it creates deep tensions and anomalies. In many 

instances, for example, the State and broader society are complicit in creating the contexts, 

including the deprivations of rights and equality that precipitate the child’s loss of their original 

family. The most obvious example is that of China’s population control policies, which 

according to most accounts played a major, although unintended, role in producing large-scale 

child abandonment.
25

 Of course, in many nations a major factor precipitating abandonment and 

relinquishment is extreme poverty.
26

 The degree of governmental fault involved in large-scale 

poverty in some nations is a difficult question beyond the scope of this Article, but in at least 

some instances it would seem that governments could have been more focused and effective in 

fostering economic development and alleviating the deprivations of poverty. Similarly, the 

                                                 
23

 See id. arts. 20(3)–21. 

24
 Hague Adoption Convention, supra note 5, at pmbl. (―Recognising that intercountry 

adoption may offer the advantage of a permanent family to a child for whom a suitable family 

cannot be found in his or her State of origin . . . .‖). 

25
 See JOHNSON, supra note 19, at 1; Smolin, supra note 18. 

26
 See Smolin, supra note 17, at 418. 
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failures of governments and society to alleviate discrimination based on gender, race, disability, 

and other categories become instigating factors in separating children from their families and 

communities and making them eligible for intercountry adoption. Under these circumstances, 

when governments create intercountry adoption systems built upon the wrongs and injustices 

created by governments and society, it can appear to be a normalization of those underlying 

wrongs. 

B.  The Subsidiarity Principle in Theory and Practice 

1.  Family Preservation 

 Because adoption systems are often built upon normalizing deprivations of rights and 

extreme inequality, it is not surprising that the subsidiarity principle is very difficult to sustain in 

practice. For example, under the CRC and the preamble to the Hague Adoption Convention, it 

appears that family preservation efforts, including economic assistance if poverty is the 

precipitating problem threatening parent-child separation, would be required prior to placing a 

child for intercountry adoption.
27

 Yet the Hague Adoption Convention never concretely 

operationalizes this aspect of the subsidiarity principle through any kind of specific rule. Nothing 

in the Hague Adoption Convention specifically requires economic assistance or family 

preservation efforts of any kind.
28

 Hence, placing children for intercountry adoption merely 

because of the extreme poverty of the family appears technically legal under the letter, if not the 

spirit, of the Hague Adoption Convention.
29

 Similarly, adoption systems involving no family 

preservation efforts at all do not violate any specific rules of the Hague Adoption Convention, 

                                                 
27

 See id. at 431–33. 

28
 See generally Hague Adoption Convention, supra note 5. 

29
 See Smolin, supra note 17, at 431–33. 
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other than the stated subsidiarity principle. In practice, this means that entire intercountry 

adoption systems are built primarily upon accepting relinquishments and abandonments based on 

poverty, without the necessity of any economic assistance or family preservation efforts. Some 

prominent supporters of intercountry adoption explicitly support such practices.
30

 In a context 

where poverty is pervasive and aid only sporadic, an intervention that takes the children of the 

poor can appear reasonable to some, because there are large numbers of families suffering from 

the effects of poverty without any probability of receiving support.
31

 Of course, others, including 

this author, decry intercountry adoptions based on poverty as cruel and unethical, compounding 

the vulnerability and suffering of the poor with the loss of their children, and absurdly spending 

tens of thousands of dollars for an intercountry adoption when perhaps one hundred dollars or 

less would have been sufficient to maintain the child with her family.
32

 Regardless of the 

position one takes, it is clear that intercountry adoption systems commonly operate in violation 

of the subsidiarity principle,
33

 purportedly one of the central principles of the system. 

2.  Preference for Domestic Adoption over Intercountry Adoption 

                                                 
30

 See id. at 413–16. 

31
 See generally Elizabeth Bartholet, International Adoption: Thoughts on the Human Rights 

Issues, 13 BUFF. HUM. RTS. L. REV. 151, 163, 180–81 (2007); R. Carlson, Seeking the better 

interests of children with a new international law of adoption, 55 New York School Law Review, 

at 33 – 38. 

32
 Smolin, supra note 17, at 430–31. 

33
 See Carlson, supra note 17, at 757 (―It is indisputable that many birth parents who 

voluntarily place their children for adoption do so because of poverty.‖). 
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 The subsidiarity principle clearly prefers domestic adoption to intercountry adoption.
34

 

Yet, in practice, some adoption systems effectively prefer international adoption over domestic 

adoption. For example, when China authorized intercountry adoption in its 1992 Adoption Law, 

the same law simultaneously suppressed domestic adoption within China. China’s 1992 

Adoption Law required, as to domestic adoption, that adoptive parents be at least thirty-five 

years old, and counted adopted children against the parents’ allotment of permissible children 

under the population control policy.
35

 These limits apparently were based on concerns that 

domestic adoption was used to circumvent the population control policies, by circulating above-

quota children among family and friends as adoptive placements. The law thus sacrificed 

domestic adoption in the interests of enforcement of population control policies.
36

 Thus, the 

purportedly model Chinese intercountry adoption system was built not only upon an unintended 

consequence of the population control policy and cultural gender bias, but also upon a deliberate 

government decision to favor intercountry adoption over domestic adoption: a direct violation of 

the core subsidiarity principle. The large number of nations accepting placements from China 

normalized these violations of the subsidiarity principle by accepting China as a proper partner, 

apparently without even attempting to persuade China to alter its limitations on domestic 

adoption. China’s relaxation of some of the limitations on domestic adoption in the 1999 

                                                 
34

 See Hague Adoption Convention, supra note 5, at pmbl.; CRC, supra note 4, at art. 21; 

Smolin, supra note 11, at 408. 

35
 See Adoption Law of the People’s Republic of China (promulgated by the Standing 

Comm. Nat’l People’s Cong., Dec. 29, 1991, effective Apr. 1, 1992), art. 6, 8 (China); JOHNSON, 

supra note 19, at 118–19, 162–67. 

36
 See JOHNSON, supra note 19, at 118–19, 162–67. 
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amendments to the Adoption Law improved the situation significantly, but the 1999 

Amendments still placed limitations on domestic adoption that do not exist for international 

placements,
37

 thus still violating the subsidiarity principle in some instances. 

 Practically speaking, in some adoption systems the subsidiarity principle of favoring 

domestic adoption over intercountry adoption is frequently violated as a consequence of financial 

incentives favoring international placement. Whatever the law may say, when orphanage 

directors and others know that there are significant financial benefits to their institutions and/or 

themselves in making international placements, it becomes very difficult to enforce the 

subsidiarity principle. Thus, some intercountry adoption systems in practice tolerate strong 

financial incentives favoring international placement, despite the obvious risk that this will lead 

to wide-scale violation of the subsidiarity principle.
38

 

C.  “The Abduction, the Sale of, or Traffic in Children”
39

 in Theory and Practice: Illicit, 

Abusive, and Abnormal Practices Harbored by Intercountry Adoption Systems 

 The Hague Adoption Convention attempts to delineate several situations where 

intercountry adoption cannot be legally normalized, which are summarized as involving ―the 

abduction, the sale of, or traffic in children.‖
40

 The preparatory materials focused on child 

trafficking as the primary form of abusive adoption practice.
41

 One of the stated purposes of the 

                                                 
37

 See Smolin, supra note 18, at 57–58 & n.295. 

38
 See Smolin, supra note 11, at 446–48. 

39
 Hague Adoption Convention, supra note 5, at pmbl., art. 1(b) (capitalization added). 

40
 Id. 

41
 See Smolin, Future, supra note 1, at 452–61. 
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Convention is to create safeguards that would prevent these abusive practices.
42

 Thus, 

theoretically, an adoption involving such wrongs cannot be legally normalized into a legitimate 

adoption, from the vantage point of the Convention. 

 The Hague Adoption Convention seeks to safeguard the requisites of a valid consent for 

adoption by requiring consents to be fully informed, voluntary, not withdrawn, and not ―induced 

by payment or compensation of any kind.‖
43

 Additionally, under the Hague Adoption 

Convention, a mother’s consent can only be given after the child has been born.
44

 Abductions do 

not involve any kind of valid consent, and monetary incentives are viewed as illegitimate 

inducements that taint consents and constitute the sale of or traffic in children. Hence, the 

requisites of a valid consent partially implement the objective of preventing the ―abduction, the 

sale of, or traffic in children.‖
45

 

 Unfortunately, neither the Hague Adoption Convention, nor the practice of intercountry 

adoption that occurs both under and outside its provisions, have provided any concrete remedies 

for cases in which abducted, purchased, and trafficked children have been transnationally 

adopted.
46

 This author and others have extensively documented a pattern, sometimes called child 

                                                 
42

 Hague Adoption Convention, supra note 5, at art. 1. 

43
 Id. art. 4(c). 

44
 Id. 

45
 Id. art. 1(b). 

46
 See generally id. One of the only attempts to delineate a protocol was recently put forward 

by the Australian government, but it stops far short of a remedy. See Att’y Gen. Dep’t, 

Australian Gov’t, Protocol for Responding to Allegations of Child Trafficking in Intercountry 

Adoption, 
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laundering, in which children are illicitly obtained by some combination of abduction, fraud, or 

funds, provided false paperwork labeling them as relinquished or abandoned ―orphans,‖and 

processed through the normal channels of the intercountry adoption system.
47

 Indeed, this pattern 

of abusive practice was specifically documented in the foundational Report on Intercountry 

Adoption of Children created by Hans van Loon (the ―van Loon Report‖), which constitutes an 

important part of the preparatory materials for the Hague Adoption Convention.
48

 The van Loon 

Report proposed that a mechanism be created for dealing with such cases as a part of the Hague 

Adoption Convention,
49

 but such was not done, and little has been done since to address this 

problem.
50

 Unfortunately, these abusive practices have continued to be widespread since the 
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Children, 52 WAYNE L. REV 113, 115–16 (2006); Smolin, Future, supra note 1, at 443–44 & 

n.19; Smolin, supra note 11, at 412. 
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creation of the Hague Adoption Convention in 1993.
51

 Thus, in practice, even adoptions which 

are completely improper under the terms of both the CRC and the Hague Adoption Convention 

nonetheless end up being legally-recognized adoptions, and in most instances the victims lack an 

effective remedy.
52

 Thus, one of the tensions of the so-called intercountry adoption system is the 

lack of a mechanism for remedying even the most egregious violations of its core principles. 

D.  The Contestable Ethical Hierarchies of the Intercountry Adoption System 

 The CRC and the Hague Adoption Convention embody implicit criteria for evaluating the 

legitimacy of adoptions; upon examination, these criteria are ethically contestable.   In 

combination, these legal documents create a hierarchy, as follows: (1) Intercountry adoptions 

built upon extreme deprivations of rights and equality, and on the lack of child and human 

welfare systems providing alternatives, interventions, and remedies short of intercountry 

adoption, are legally normal and acceptable; (2) theoretically, the subsidiarity principle should be 

followed, but in the absence of any rules operationalizing those principles, adoption systems 

based on frequent or even generalized violations of subsidiarity remain legally supportable and 

legitimate; (3) intercountry adoptions without the requisites of a valid consent, and those 

                                                 
51
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involving ―the abduction, the sale of, or traffic in children‖
53

 violate the CRC and the specified 

rules of the Hague Adoption Convention, and hence are viewed as legally abnormal, illicit, and 

the worst kind of violations of governing norms (despite the lack in most intercountry adoption 

systems of any concrete mechanisms for remedying such cases when they occur).
54

 

 Some may rationally view some adoptions in category one, normalizing intercountry 

adoptions consequent to extreme deprivations of rights or equality, as worse than some forms of 

sale or trafficking of children in category three. For example, some may view the coercive power 

of population control policies, unremedied extreme poverty or gender discrimination, or the lack 

of functioning human welfare systems as ethically worse and more problematic than the payment 

of small amounts of money to family members to induce consent.
55

 Some may view the 

payments of small amounts of money to induce consents, or illicit payments or bribes, as 

justifiable evils in view of the desperate situation of children and families. These and related 

ethical dilemmas can create a lack of ethical clarity in the actual practice of intercountry 

adoption. These disagreements tend to destabilize the intercountry adoption system because they 

undercut the ethical agreement necessary for such a transnational, cross-cultural system. 
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E.  Building “Well-Functioning” Intercountry Adoption Systems upon a Foundation of 

Non-Functional Child Welfare and Human Welfare Systems 

 In practice, intercountry adoption systems often are built upon the absence of other 

effective systems, such as child-welfare systems, poverty-alleviation systems, etc.  The less that 

child welfare and poverty alleviation are effective and available in a particular society, the more 

children are potentially eligible for intercountry adoption. In most societies with well-functioning 

child and human welfare systems, only a small number of children (if any) are properly and 

practically available for intercountry adoption. This, of course, creates another practical and 

theoretical paradox. 

Beyond the paradox, some argue that intercountry adoption systems become a serious 

disincentive to the development of properly functioning child welfare and human welfare 

systems. Persons who financially benefit from the intercountry adoption system become invested 

in the lack of alternative systems.  Therefore, the functionality of intercountry adoption systems 

is built upon the dysfunctionality of child welfare and human welfare systems.
56

 While these 

negative incentives may not be inevitable, they can be very destructive and significant. 

II.  International Law, Human Rights, Intercountry Adoption, and the United States 

A. The United States and International Law 

 One of the primary issues for nations considering partnering with the United States for 

intercountry adoption is whether there is a sufficient set of shared principles to form the basis of 
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a positive relationship. The relationship of the United States to the governing principles of 

international law is one way to assess this question. 

 The relationship of the United States to international law is a difficult topic with 

permutations far beyond that of intercountry adoption. Some critics view the United States as 

habitually and purposely acting lawlessly, unbounded by international law. Some within the 

United States express attitudes that fuel this perception. Disputes over matters relating to the 

conduct of the so-called war on terror highlight these concerns.
57

  On the other hand, in some 

ways, the United States acts in a more lawful manner than many other nations. The rule of law is 

a very important ideal within American legal and governmental culture. The United States has a 

fairly positive ranking regarding issues such as transparency and corruption, ranking within the 
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 See, e.g., David M. Crane, An Age of Extremes: International Law in Crisis, Eight 
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best twenty nations:  not ideal, but hardly exemplifying a particularly lawless society.
58

The 

difficulty with the United States and international law may be intrinsic to any nation whose 

power and strategic position frequently allow it to choose between employing international law 

or employing its own military, economic, and strategic assets. Smaller nations without such 

significant military, economic, or other power-based assets are intrinsically more dependent on 

international law and international relations and thus may tend to rely more on international 

law.
59

 

B. The United States and International Human Rights Law 

 In addition to the complex relationship of the United States to international law generally, 

there are additional factors that have created a complex and ambivalent relationship between the 

United States and international human rights law. On the one hand, the United States played a 

prominent role in the birth of the modern human rights movement. The United States was active 

in the creation of the United Nations, with its fundamental statements on human rights in the 

U.N. Charter.
60

 The United States was also very active in the creation of the 1948 Universal 

Declaration of Human Rights, which is a foundational statement of the modern human rights 
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movement.
61

 On the other hand, the United States has failed to ratify a number of significant 

international human rights conventions.
62

 Even when the United States does ratify human rights 

conventions, it generally does so subject to significant reservations, understandings, and 

declarations (RUDs), including a declaration that the Convention is not self-executing and hence 

is not justiciable in the courts of the United States.
63

 Similarly, the United States is not a member 

of the International Criminal Court, and has had at times a hostile or defensive posture toward 

the Court, although that has lessened in recent years.
64

 

In defense of the United States’ position toward human rights law, it could be said that its 

selective ratification of a limited number of human rights treaties, and its elaboration of 

significant RUDs to the treaties it ratifies, reflect the emphasis on lawfulness within the legal and 

governmental culture of the United States. Many nations ratify human rights conventions 

seemingly without any serious intent to implement the norms involved, as largely symbolic acts. 
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Indeed, one legal scholar has claimed that for some nations, adherence to human rights norms 

decreases with ratification; there is certainly reason to doubt whether ratification of human rights 

treaties generally represents a strong commitment to the human rights norms within those 

treaties.
65

 Thus, it may be that the United States takes human rights much more seriously than 

many nations that have ratified more human rights conventions than the United States. 

 Within this context of selective adherence to human rights norms, the stance of the 

United States toward economic, social, and cultural rights is of particular significance to 

intercountry adoption. Within the modern human rights system, such rights include education, 

health care, employment, social security, food, housing, recreation, and an adequate standard of 

living. These rights are enumerated both in the Universal Declaration of Human Rights and in 

the International Covenant on Economic, Social, and Cultural Rights (―ICESCR‖).
66

 The United 

States has never ratified the ICESCR, in large part due to a conflict between the concept of rights 

as articulated in the United States constitutional system, and the concept of rights as embodied in 

the modern human rights system. In the United States constitutional system, individual rights are 
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essentially negative rights, in that they protect individuals against government. Thus, in the 

constitutional law of the United States, individual rights address the question of what 

government may not do to the individual, but do not address what government must do for the 

individual. Indeed, there are no national constitutional rights to demand that government do 

anything for the individual. In that sense, what are termed ―positive rights‖
67

—rights to 

assistance or economic or social goods—are essentially lacking in the United States national 

constitution. There are no national constitutional rights to education, health care, food, housing, 

employment, social security, or an adequate standard of living.
68

 

 The lack of such positive national constitutional rights in the United States does not mean 

that government never provides such goods or services. Rather, it means that such matters are in 

the area of federal legislative discretion, or are determined by states rather than the federal 

government. For example, although states commonly consider education to be a state 

constitutional right, and although every state in the United States provides a free and compulsory 

system of public education, this does not alter the holding that education is not a federal 

constitutional right.
69

 Thus, even when government has a long-standing system of providing 

certain goods and services, and even where there is, in some sense, a state constitutional or 

legislatively-derived ―right‖ to receive such goods or services, nonetheless such provision is not 
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conceptualized primarily as a right under the federal Constitution. Fundamentally, this means 

that most questions as to the extent of government assistance in alleviation of poverty are 

legislative rather than judicial matters, with the primary exceptions being matters of state 

constitutional law determined by state court judges. 

 It should be added that where government does provide a good or service, the Equal 

Protection Clause of the Fourteenth Amendment of the United States Constitution does address 

discrimination.
70

 However, this is not the equivalent to a positive right, for the Equal Protection 

Clause as interpreted by the courts generally does not address discrimination based on poverty, 

and does not create any substantive right to basic subsistence rights.
71

 

 It would be conceptually possible for the United States to ratify the International 

Covenant on Economic, Social, and Cultural Rights (ICESCR). From the standpoint of the 

ICESCR, it does not matter whether or not the rights named are secured constitutionally or 

legislatively. In addition, the ICESCR does not necessarily imply a communist or socialist 

system, as a capitalist economic system may be the most likely one to produce the wealth 

necessary to secure the named rights. However, ratification of the ICESCR does imply, 

particularly for a wealthy nation like the United States, some kind of governmental guarantee of 

all of the named rights, thus mandating some kind of social safety net in regard to the various 

named rights. This is a commitment the United States has not been willing to make. Indeed, from 

a political perspective, the long-term opposition to United States ratification of the ICESCR 
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appears to have changed little over several decades, and hence it appears there are no short-term 

prospects that the United States will ratify the ICESCR.
72

 

 The United States’ rejection of the ICESCR is significant to intercountry adoption in two 

related ways. First, the rejection of the ICESCR undergirds the rejection of the CRC, which is of 

significant importance for intercountry adoption. Second, and related to the first point, is that the 

rejection of both the ICESCR and the CRC reinforces and reflects the tendency of United States 

actors to accept poverty as a legitimate basis for making a child eligible for intercountry 

adoption. Both points will be discussed in the next section. 

C.  The United States and the Convention on the Rights of the Child (CRC) 

 The United States is virtually the only nation in the world that has not ratified the CRC.
73

 

What makes the stance of the United States so unusual is the combination of the popularity of the 

CRC outside of the United States, and its relative unpopularity within the United States. 

1. Why Is the CRC So Broadly Ratified? 

 Millions of children around the world suffer from profound deprivations of rights and 

equality. They suffer from inadequate food, water, housing, sanitation, clothing, education, 
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health care, and overall standard of living.
74

 They are subject to serious exploitation through sex 

and labor trafficking and harmful forms of child labor.
75

 Children are forcibly recruited as child 

soldiers.
76

 Many children are tragically separated from their families;
77

 some are subjected to 

forms of ―care‖ that are traumatizing and abusive and which can be so deficient as to cause 

permanent disability or deficits in adult functioning.
78

 Children are physically and sexually 
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abused by parents, relatives, teachers, religious leaders, and others.
79

  While children suffer in 

common with adults from the ills of poverty, violence, warfare, natural disaster, and 

discrimination, their suffering from traumas like child abuse and separation from parents that 

relate specifically to childhood, and the sensitive nature of their development and their innate 

dependence, create special vulnerabilities to negative developmental impacts with destructive 

lifelong effects.
80

 

Positively viewed, the almost universal ratification of the CRC represents a global 

commitment to address these ongoing harms to the children of the world. National governments 

are committing themselves to create a world in which these harms to children are progressively 

reduced.
81

 Moreover, the impact of the CRC goes far beyond governments. Like the broader 

human rights movement, the CRC and corollary children’s rights movement engage not only 

governments, but also all segments of society.
82

 The rights and well-being of children, after all, 
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are not effectuated primarily by governments, but rather are implemented practically by parents, 

families, schools, clubs, religious organizations, neighborhoods, and businesses: the entire 

network of organizations, functions, and persons with whom children interact.
83

 The CRC 

provides a transnational and transcultural language, a kind of lingua franca or common language 

with which to which address the rights and welfare of children. The CRC has empowered various 

organs and segments of society and the non-governmental organization (NGO) sector to 

advocate for children, creating a tool by which sometimes recalcitrant governments can be made 

more accountable.
84

 

Practically speaking, however, the limited legal enforceability of the CRC can lead to a 

more negative assessment of the virtually unanimous ratification of the CRC. In a world in which 

there are few costs to either ratification or nonratification of human rights treaties,
85

 the desire to 

rhetorically embrace the interests of children apparently has made this human rights treaty 

particularly popular. Children’s rights may be viewed as a symbolic or soft issue that can be 

embraced with even fewer costs than are generally involved in human rights treaties. There seem 

few other ways to explain the propensity of some governments to ratify the CRC and 
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theoretically embrace rights of freedom of speech, media, association, and religion for children, 

when those same governments commonly deny such rights even to adults. Although technically a 

legally binding convention, it seems that the CRC is viewed more as a general statement of 

principles and ideals. From a cynical perspective, it seems that ratifying nations often do not take 

the principles and ideals of the CRC seriously.
86

 

Despite ample reasons for viewing the actual results produced by the CRC with caution 

or even cynicism, the actions of governments in ratifying the CRC have proven useful, for it has 

provided a common language and legal support for those throughout the world who act and 

advocate on behalf of the interests and rights of children. The CRC, in short, functions more as a 

form of social mobilization than as an enforceable legal standard. Even though the norms the 

CRC establishes are not legally enforceable in a direct way, those norms can be of great 

significance in guiding the overall culture of legal, child welfare, governmental, and societal 

systems. The presuppositions and norms of the CRC can be significant even when, in certain 

ways, they are systematically violated. Understanding the significance of the CRC thus requires 

finding a proper understanding somewhere between the poles of naïve idealism and nihilistic 

cynicism.
87

 

2. The Refusal of the United States to Ratify the CRC 
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The refusal of the United States to ratify the CRC has multiple sources. First, there is the 

general ambivalence and careful consideration of human rights treaties in the United States, as 

noted above.
88

 Second, there is the general rejection of positive rights as embodied in the 

International Covenant on Economic, Social, and Cultural Rights (ICESCR), as also noted 

above.
89

 The CRC draws heavily from the ICESCR and thus includes positive rights to 

education, food, health care, social security, and an adequate standard of living.
90

 Third, 

ironically there are difficulties created by the inclusion, urged by the United States, of civil and 

political rights, which has led to the objection that under the CRC the child has rights to privacy, 

association, and access to media that undercut both parental authority and the best interests of 

children.
91

 Fourth, there is a general concern that the treaty’s broad conception of children’s 

rights, coupled with the provision of civil and political rights to children, radically alters the 

proper relationships between child, parents, and government, allowing government too free a 

hand in intruding into the family.
92

 Fifth, the CRC appears to limit private and public education 
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to that which supports the United Nations and certain fixed and vaguely defined values: 

limitations which are contrary to current United States constitutional law giving parents broad 

authority over the education of their children.
93

 Sixth, there is the concern that although in many 

nations the treaty may have little impact, within the legalistic culture of the United States, where 

the judiciary is particularly empowered through a combination of a precedent-based common law 

system, judicial review, and broad interpretative methodologies,
94

 the treaty could have 

significant, and sometimes detrimental, legal impacts.
95

 

There is strong support for the CRC within some segments of society in the United 

States.
96

 This author has argued that the United States should ratify the CRC subject to certain 

reservations, understandings, and declarations.
97

 Nonetheless, the failure of the CRC to be 
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seriously considered for ratification in the United States persists throughout various political 

administrations, and there is little likelihood that it will be ratified in the near future.
98

 

The refusal of the United States to ratify the CRC is directly relevant to adoption, given 

the multiple provisions pertaining to either adoption or related topics. As discussed above, the 

CRC provides children with identity and family relationship rights, including birth registration, 

―a name, the right to acquire a nationality and, as far as possible, the right to know and be cared 

for by his or her parents.‖
99

 Similarly, the child has the right to ―preserve his or her identity, 

including nationality, name and family relations as recognized by law without unlawful 

interference.‖
100

 In addition, ―State Parties shall ensure that a child shall not be separated from 

his or her parents against their will,‖ subject to certain limited exceptions.
101

 

Given this premise, Article 20 of the CRC expresses particular concern for a child 

deprived of these identity and family relationship rights, stating that ―[a] child temporarily or 

permanently deprived of his or her family environment, or in whose own best interests cannot be 

allowed to remain in that environment, shall be entitled to special protection and assistance 

provided by the State.‖
102

 This is the context in which the CRC introduces various possible 
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interventions, including ―foster placement, kafalah of Islamic law, adoption or if necessary 

placement in suitable institutions for the care of children.‖
103

 In addition, the CRC embraces a 

subsidiarity principle under which ―inter-country adoption may be considered as an alternative 

means of child’s care, if the child cannot be placed in a foster or an adoptive family or cannot in 

any suitable manner be cared for in the child’s country of origin.‖
104

 The subsidiarity principle 

thus generally favors local and in-country forms of care.  In addition, the CRC also states that 

―due regard shall be paid to the desirability of continuity in a child’s upbringing and to the 

child’s ethnic, religious, cultural and linguistic background.‖
105

 Presumably, the subsidiarity 

principle is subject to the CRC’s overarching principle that ―[i]n all actions concerning children. 

. . the best interests of the child shall be a primary consideration.‖
106

 

Does the United States accept this rights-based foundation for evaluating intercountry 

adoption, despite its failure to adhere to the CRC? Arguments could be made in both directions. 

On the one hand, the United States has ratified the Hague Adoption Convention, which expressly 

states in its preamble that it is ―taking into account the principles‖ of the CRC.
107

 The preamble 

further states, ―…each State should take, as a matter of priority, appropriate measures to enable 

the child to remain in the care of his or her family of origin.‖
108

 On the other hand, as noted 

above, the Hague Adoption Convention also fails to provide any concrete rules or procedures 
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that would require affirmative family preservation efforts as a condition precedent to a valid 

intercountry adoption.
109

 Further, the United States, when acting as a receiving nation, could 

perceive any obligation for such family preservation efforts to be the duty of the country of 

origin, and not of the receiving nation, given the language in the Hague Adoption Convention 

which charges the State of origin with determining the adoptability of the child and giving ―due 

consideration‖ to domestic placements.
110

 In the broader sense, nations are each responsible for 

ensuring that the intercountry adoption systems and partnerships which they form operate legally 

and ethically. Unfortunately, the structure of the Hague Adoption Convention can be used to 

obscure this broader responsibility and create a false justification for a total abdication of 

responsibility for functions which the Hague Adoption Convention gives, in the first instance, to 

the other nation.
111

 

Looking to the domestic law of the United States, there is a longstanding parental rights 

doctrine, as a matter of both common law and constitutional law, giving parents the right to care 

for and have custody of their biological children.
112

 However, this approach differs from that of 
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the CRC in two significant ways. First, like other rights in the United States, this is a negative 

right protecting against governmental action, rather than a positive right by which governmental 

assistance would become mandatory.
113

 In practice, this means that the government does not 

have any obligation to assist parents with the financial means necessary to be able to care for 

their children. Indeed, where the parents are unable to provide for the child due to poverty, in 

some instances child protective services will remove the child from the home rather than provide 

the financial assistance necessary to preserve the family. While persons working in the system 

may make theoretical statements that poverty is not a grounds for removal, in practice the 

deficiencies of environment and provision associated with poverty are commonly used by child 

protective services as grounds for removal, and the State often does not offer to remediate the 

poverty that contributes to those deficiencies. Not surprisingly, in this context voluntary 

temporary placement of a child into foster care, or permanent relinquishment of a child for 

adoption, due to poverty or financial difficulty, is seen as a lawful and legitimate act within the 

United States, even if no effort is made to offer financial assistance.
114
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Second, unlike the CRC, there is no corollary right of children, under statutory or 

constitutional law, to be raised by their parents. This is true in large part because children in 

many situations lack rights in the United States as a theoretical, legal matter, and also because 

the existence of the parental rights doctrine has largely obviated and eclipsed the development of 

any corollary rights of children within the legal system. Thus, within the legal culture of the 

United States, a child lacks the rights, stated in the CRC, to ―know and be cared for by his or her 

parents.‖
115

 Although this right may sometimes be indirectly protected, the failure to identify it 

as a right can have important consequences. 

Thus, the United States, due to its specific legal culture and almost unique failure to ratify 

the CRC, may fail to focus on children’s identity and relationship rights as stated in the CRC. 

Therefore, building adoption systems upon the destruction of those rights may seem legally 

normal in the context of the legal culture of the United States. In the context of intercountry 

adoption, viewing relational rights as purely belonging to the parent has the consequence of 

                                                                                                                                                             

in Child Neglect: Promising Policy and Practice, 25 PROTECTING CHILD. 63, 64–66 (2010), 

available at http://www.judiciary.state.nj.us/conferences/2A-

4/Protecting_Children_Article_on_Poverty_and_Neglect.pdf; Lisa R. Pruitt & Janet L. Wallace, Judging 

Parents, Judging Place: Poverty, Rurality and Termination of Parental Rights, 77 MO. L. REV. 

95, 96–100 (2012); Elizabeth Stuart, Poor-But-Happy Family Says Government Took Six Kids 

Because of Poverty, DESERET NEWS, July 11, 2011, available at 

http://www.deseretnews.com/article/700150927/Poor-but-happy-family-says-government-took-six-kids-because-of-

poverty.html?pg=all; NAT’L COAL. FOR CHILD PROT. REFORM, CHILD ABUSE AND POVERTY (2011), 

http://www.nccpr.org/reports/6Poverty.pdf. 

115
 CRC, supra note 4, at art. 7(1). 



40 

 

normalizing parental relinquishment and abandonment, as rights normally can be waived by 

those who hold them. Hence, within the culture of the United States, when a parent voluntarily 

relinquishes or abandons a child, no destruction of rights is involved, for the parent is viewed as 

either exercising or waiving his or her rights, and the child has no relational rights to lose. 

 The domestic legal system of the United States leads to the following views and 

practices: (1) parental rights do not include a right of positive economic assistance; (2) 

relinquishing a child for adoption due to poverty and without any government assistance is 

legally normal; (3) children can be involuntarily removed from their family due to deficiencies in 

provision and environment related to poverty, and (4) children lack relational rights with their 

parents. These views and practices are likely to flow into the realm of intercountry adoption.
116

 

Of course, these perspectives are undergirded by the general denial, by the United States, of 

positive economic and subsistence rights. Thus, poverty, including extreme poverty with 

inadequate food, housing, or clothing, from the vantage point of the United States does not 

involve the denial of any fundamental constitutional rights.
117

 From the standpoint of the United 

States, a parent placing a child for intercountry adoption due to poverty could be seen as making 

a rational and positive voluntary decision, rather than as being coerced in the context of a severe 

deprivation of fundamental rights. Consequently, the United States does not appear to view 

intercountry adoption induced by poverty to be an inherent wrong built upon the deprivation of a 

fundamental right. Instead, any concerns of the United States with limiting poverty-based 

relinquishment or abandonment seem to be purely pragmatic, in terms of limiting intercountry 

adoption as a form of economic migration. Those latter concerns have had some largely technical 
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impact on the law, but as a practical matter have not really limited intercountry adoption due to 

poverty.
118

 

 The denial of positive economic rights also has serious implications for the relationship 

between governmental and private actors offering assistance and poor and vulnerable persons 

who are offered such assistance. Because there is no right to positive economic assistance, even 

in the context of extreme poverty, the alleviation of poverty becomes an act of charity rather than 

a duty. The lack of a duty to alleviate poverty creates a kind of uneven contractual relationship 

between those providing assistance and those who may receive it. In effect, those offering the 

assistance may offer it on virtually any set of limitations or conditions they may choose. So long 

as the recipient has the option to refuse the aid, the existence of conditions or limitations is 

usually not problematic. Or, to put it more precisely, the existence of conditions or limitations is 

only a problem if such is viewed as a violation of the person’s rights—and the failure to offer or 

provide financial aid is not a violation within this context. Within the legal culture of the United 

States, intercountry adoption itself is viewed as an act of charity, and therefore it can be offered à 

la carte, separate from any system of aid (which would also be viewed as forms of charity).
119

 

 Consider what happens if an individual acting on behalf of an adoption agency 

encounters a parent or parents who literally cannot afford to feed their children, and whose 

children are literally starving to death. Under the predominate approach in the United States, the 

agency may refuse to offer even a single dollar in aid to help the parent(s) feed their child, but 
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can instead offer to take the child for intercountry adoption. This choice of ―charity‖ can be 

made even though the intercountry adoption will end up costing tens of thousands of dollars, and 

family preservation aid would have only cost one hundred dollars (or less). Thus, the agency can 

literally say to the parent(s): you must choose between giving up your child to us so that she may 

live, or else watching your child starve to death. If the parent(s) under these circumstances hand 

over the child for intercountry adoption, from the vantage point of the United States, this is seen 

as a completely legal, normal, and ethical form of both intercountry adoption and even 

humanitarian assistance.
120

 As will be seen, this is true even if a for-profit organization will 

ultimately receive thousands of dollars of profit from placing the child internationally.
121

 

 Ironically, from this viewpoint such an adoption only becomes legally questionable if the 

parent(s) are provided financial assistance, as it raises the possibility that there is an illicit 

financial inducement to consent. So it may be a ―cleaner‖ adoption if the children are taken and 

the parents are left to starve because it would avoid the inference of illicit financial inducement 

to consent. Of course, it would be completely legal and ethical to offer the parents and family 

unconditional aid regardless of their decision regarding adoption. Since, however, many United 

States agencies create, and operate within, adoption systems which lack the capacity or 

willingness to offer unconditional family preservation economic assistance, such unconditional 

aid is often not available. In this common circumstance, the choices become starker: either offer 

aid only to parents who do relinquish—which could be perceived as improperly inducing 
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relinquishments through a quid pro quo—or else make sure that not even a small amount of aid 

is given to relinquishing parents (the safer course).
122

 

III.  The Dominant Role of Private Organizations, Agencies, and Individuals in the United 

States’ Approach to Intercountry Adoption 

A. Comparative Models of Social and Child Welfare Systems 

 Comparative social work analysis has characterized the United States’ approach to child 

and social welfare as based on a laissez faire philosophy. Under this approach, individual liberty 

and family autonomy, as well as the free market and contractual relationships, are fundamental 

values. From this perspective, adoption—international and domestic—is largely delegated to 

private agencies and lawyers, who, acting as intermediaries, interact directly with the 

participants. Adoption is based on a series of contractual arrangements between and among the 

intermediaries and the original and adoptive parent(s). The child can be viewed positively as a 

kind of a third party beneficiary of these contractual arrangements, although many fear that the 

child instead becomes commodified into a product in a market for children. There is an ideal of 

minimal and efficient regulation which will facilitate rather than impede the contractual and 

private bases for these activities.
123

 A social entrepreneurial model allows for a vibrant, private 

humanitarian sector that combines segments that are officially non-profit with those that are 
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officially for-profit.
124

 As will be seen in the later analysis, the lines between the officially non-

profit and the for-profit segments allow for substantial interaction and even a certain degree of 

conceptual blurring.
125

 

In the United States, the imperative to ―rescue children is seen as providing an overriding 

value allowing for the displacement of other concerns, for both state and private actors. State 

statutes in the area of child abuse and neglect traditionally reflect an empowerment model 

designed to empower, rather than limit, the authority of child protective services, based on an 

assumption that the state will only act in cases of necessity and serious abuse.
126

 Thus, the need 

to rescue children from extreme abuse is the primary instance where the values of individual 

liberty and family autonomy give way to state power. Similarly, private individuals and 

organizations involved in intercountry adoption often consider that their activities, which they 

view as forms of life-saving rescue of children, should not be slowed by burdensome state 

regulations, or concerns with equality, legality, or bureaucratic due process.
127

 Thus, one of the 
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paradoxes with child welfare in the United States is the uneasy tension between other values and 

the disruptive and overriding need to ―rescue‖ children from various kinds of harms. This 

concern to rescue could eventually produce a stronger rhetoric of children’s positive economic 

rights, but so far the tendency to normalize poverty has limited the development of a rhetoric of 

positive economic rights. Instead, the need to rescue serves to legitimize and even prioritize 

interventions that take children from their families, as well as serving to legitimate the operation 

of adoption systems with minimal financial regulation and little accountability. 

The legal scholarship buttresses this comparative social work approach, observing within 

the United States a long-term privatization of family law, and parenthood by contract, in which, 

through surrogacy, assisted procreation, and adoption, the law increasingly focuses on providing 

children for adults who want to parent, rather than focusing on meeting the needs of children. In 

this contractual, free-market context, lawyers often play a key role, serving as well-paid legal 

counselors and intermediaries between relinquishing and adopting parents, or between intended 

parents and surrogates and others who provide for the biological creation of children. Private 
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agencies in this context also operate in a market context where they are under pressures to 

similarly fulfill the desires of the adults who pay them for their services.
128

 

The approach of the United States contrasts with social welfare and child welfare regimes in  

nations emphasizing a stronger state role in pursuit of values such as equality, social stability, 

and bureaucratic due process. Thus, in some systems, the state is dominant in the provision of 

social and child welfare services, while in others the state plays more of a cooperative and a 

licensing role. In either case, in many nations the emphases on equality and social stability 

provide for a much stronger role for the state than found in the laissez-faire emphasis of the 

United States.
129

 

 Of course, this comparative social work perspective largely repeats, from a different 

vantage point, what was evident from the prior analysis of human rights and child rights 

discourse. Nations that have ratified the Convention on the Rights of the Child (CRC) as well as 

the International Covenant on Economic, Social, and Cultural Rights (ICESCR), and thereby 

embrace positive economic rights, would be expected to bring a different set of values to child 

and social welfare than the United States. These different values do not necessitate either a 

communist economic system or a state monopoly on social services, but they can imply a 

stronger state role in ensuring provision of positive rights. When children and adults are 

perceived as having positive economic rights for which the government has some responsibility, 
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providing for such rights becomes a matter of duty rather than one of charity. Whether the task of 

implementing those rights is conducted by the state, private actors, or the two working 

cooperatively, the viewpoint that provision of such social goods is a matter of duty and rights 

brings the issues of equality and the dignity of the poor to the forefront and can change the way 

in which a topic like adoption is addressed. 

 Many developing nations appear to be in a paradoxical position regarding these different 

approaches to child and social welfare. Developing nations which have ratified the CRC and the 

ICESCR theoretically embrace positive economic rights. The call in human rights documents for 

progressive implementation of positive economic rights, with ―international assistance and co-

operation,‖
130

 is likely attractive to many developing nations. Of course, the concept of 

―international assistance‖ largely means that developed and wealthy nations, and international 

organizations funded primarily by such nations, should be actively assisting developing nations. 

In addition, the concepts of equality and social stability prized in some developed European 

nations may appeal ideologically to some developing nations more than the laissez-faire 

economic stance of the United States. So, theoretically and rhetorically speaking, many in 

developing nations may express more kinship with approaches to child and social welfare 

common in continental Europe, with their embrace of activist governmental action on behalf of 

positive economic rights, equality, and social stability. Yet, practically speaking, many 

developing nations lack the capacity for either a social or child welfare system that could come 

anywhere close to meeting the overwhelming needs of their populations. A theory of state 

activism is therefore met by the reality that state limits on private humanitarian efforts would in 

effect cut off many vulnerable people from the only sources of assistance likely to reach them. 
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Thus, developing nations may have an impetus to grant a large role to both domestic and 

international private humanitarian actors, and to allow essentially anyone willing to ―help‖ to be 

active in the fields of social and child welfare.
131

 In addition, the large-scale role of NGOs in the 

human rights, children’s rights, and humanitarian fields has largely normalized, even from an 

activist state perspective, the concept that the state should not have a monopoly in such fields.
132

 

Finally, the sad reality is that corruption is so endemic within many developing nations that the 

state can often be an unreliable and wasteful institution for the assistance of the vulnerable and 

poor, or indeed for reliable services of any kind— although, of course, corruption can also easily 

invade and pervade the non-profit, humanitarian, and NGO sectors as well.
133

 

 Developing nations are thus left in the paradoxical position of giving over many child and 

social welfare functions to private actors whose concepts and values are sharply different from 

their own. Of course, as we shall see, this can be particularly evident in intercountry adoption, 

where the United States plays such a predominant role, because the United States operates its 

adoption systems according to legal and social work conceptions at sharp variance from many of 

the countries which partner with the United States. 
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B.  The United States Successfully Negotiated a Role for For-Profit Organizations and 

Individuals in the Hague Adoption Convention, in the Context of a Convention Designed to 

Create Safeguards Against Market Forces and the Commodification of Children  

 The United States is a long-time member of the Hague Conference on Private 

International Law (―HCCH‖), having joined in October of 1964.
134

 The United States was an 

active participant in the five-year effort, from 1988 to 1993, that created the Hague Adoption 

Convention. The United States’ delegation for three preparatory sessions, and to the Seventeenth 

Session of the Hague Conference which ultimately adopted the text, was led by Peter H. Pfund, 

Assistant Legal Advisor for Private International Law, U.S. Department of State.
135

 Pfund’s 1994 

article on the Hague Adoption Convention made clear the central role of the United States on the 

issue of independent, private, and for-profit providers of adoption services. Pfund noted that this 

question was ―[p]erhaps the most difficult issue considered….‖
136

 Pfund stated, 

The United States’ experts at the Hague Conference were very active in proposing 

that [independent] adoptions be permitted and covered by the Convention. These 

experts were concerned that failure to deal with independent adoptions in the 

Convention might cause some to infer that independent adoptions are not 

permitted between States becoming parties. This possible inference concerned the 

U.S. experts because many experts from other countries, and several of the 

international organizations participating at the Hague Conference, believe that 

independent adoptions are particularly prone to abuses and bad practices.
137

 

Thus, Pfund made it clear that the United States played a major role in keeping 

independent adoptions as an option for nations adhering to the Hague Adoption Convention. It 
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seems likely that independent adoptions—and especially adoptions arranged by for-profit 

organizations or individuals—would not have been a part of the Convention if the United States 

had not actively negotiated for it. The provisions which the United States successfully negotiated 

for in this regard are primarily reflected in Art. 22(2) of the Convention. Article 22(2) allows 

Central Authority functions to be performed by bodies or persons not subject to the requirements 

of Chapter III of the Convention, and thereby permits waiver of the requirement of non-profit 

objectives stated in Article 11(a).
138

 

The definition of ―independent‖ adoptions has long been ambiguous within the United 

States, and originates in the domestic adoption systems developed in the United States in the 

twentieth century. Typically, ―agency‖ adoptions are differentiated from ―independent‖ or 

―private‖ adoptions, which were sometimes called ―gray market‖ adoptions. The implication of 

the term ―gray market‖ adoptions was that such practices were closely related to illicit ―black 

market‖ baby-selling. Yet, over time, independent adoptions were seen as having certain 

advantages over agency adoptions, and were viewed by many as legitimate and even superior, 

despite the gray market language.
139

 

To understand these distinctions, it is necessary to briefly explain the legal and cultural 

context of adoption within the United States in the post-World War II era. In the period from 
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1945 to about 1980, the United States developed a legal theory of ―as if‖ adoption, under which 

the law created a legal fiction under which it was ―as if‖ the child had been born to the adoptive 

parents and family. The original birth certificate was sealed, and a new birth certificate was 

issued, listing the adoptive parents as the ―birth‖ parents of the child. Most states prevented all 

parties, including adult adoptees, from accessing their original birth certificates and records, with 

the intention that the adoptee was never to know his or her birth identity and the original family 

was never to know the adoptive identity of the child they had relinquished. The all-powerful 

intermediaries were the private and public (governmental) agencies which received and matched 

each child with an applicant adoptive family. The agencies conducted home studies of 

prospective adoptive families to see if they were suitable, and often sought a match that would 

hide the adoption, making it possible for everyone to literally pretend that the child had been 

born to the adoptive parents. At the same time, intense social and legal pressures were brought to 

bear on unwed mothers to relinquish their children, with social workers, psychiatrists, and others 

using derogatory terms like ―sex delinquent,‖ ―imbecile,‖ or ―neurotic,‖ to express the viewpoint 

that unwed mothers were inherently unfit to raise their children. Legally, unwed fathers were not 

fathers for most purposes, and their consent was not needed prior to the child being adopted. 

Critics call this the ―baby-scoop era,‖ while others more positively view the high adoption rates 

of this time as a positive time for domestic adoption.
140
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The positive theory of this kind of agency adoption was that it operated for the best 

interests of the child, matching each child with a suitable permanent home. Agency adoptions 

were intended to be distinguished from already-existing black markets in which babies were sold 

illicitly for large amounts of money. Thus, agency adoptions were designed to create a bulwark 

against a black market in adoption that would commodify children for profit.
141

 Unfortunately 

for this effort, however, some of the worst baby-selling and related practices were indulged in by 

agencies, such as the notorious baby-selling activities conducted by Georgia Tann under the 

auspices of the Tennessee Children’s Home Society from the 1920s until 1950.
142

 Even when 

agency adoptions were not corrupted in this way, they have been criticized for giving social 

workers and agencies unbridled powers to select who is fit to adopt which child according to 

criteria many have viewed as arbitrary or discriminatory. In addition, agencies have been 

criticized from open-adoption and adoptee-rights perspectives as enforcers of the as if, closed 
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records system; in practice, such agencies commonly deny adult adoptees and original parents 

access to records and information about their adoptions.
143

 

Public (governmental) agencies have been dominant in modern adoption processes where 

children were taken into custody by governmental child protective services because their parents 

were deemed abusive, neglectful, or unsuitable. Even here, private, charitable, and religious 

organizations have played a prominent role historically, sometimes being empowered by the 

state to play child-protection or child-rescue roles.
144

 Thus, the concept of an ―agency‖ does not 

necessarily denote a governmental actor in the history of child welfare in the United States, but 

can equally refer to a governmental or private entity. The usual assumption, however, is that 

where the ―agency‖ is private it has received some kind of permission, license, empowerment, or 

approval from the government to operate in the field, and is involved in some kind of private-

governmental partnership. 

Within this context, the term independent (or private) adoption is quite ambiguous. 

Generally, it refers to an attempt to avoid the traditional power of the agencies, whether private 

or public. It typically does not involve acting without intermediaries at all. The goal usually is to 

find intermediaries who can give the principals more control and choice, and quicker access to 

what they seek. For prospective adoptive parents, this has meant access to the kinds of adoptable 

children they wish to adopt (usually healthy, young, and of a selected race and gender) within a 
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reasonable waiting period, perhaps with more information and choice about the children, and 

without being subject to the seemingly harsh and arbitrary agency viewpoints about who is best 

suited to adopt which kind of child. For relinquishing parents, this has meant varying degrees of 

―openness‖ in adoption, beginning with the capacity to choose the adoptive family themselves 

out of a larger group of prospective adoptive parents, with the selection process sometimes 

including interviews with prospective adoptive parents. Subsequent to the adoption, openness 

often includes receiving continuing information and photographs about the children, and 

sometimes includes continuing contact with the child and adoptive family.
145

 Practically 

speaking, a prime difficulty is that promises of post-adoption openness are often legally 

unenforceable, and thus can constitute a bait and switch.
146

 The kinds of intermediaries involved 

in these new kinds of independent or private adoptions are a mix of private attorneys, physicians, 
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social workers, for-profit agencies, and non-profit agencies that operate under the more relaxed 

methods of so-called independent adoption.
147

 

Demographic realities have resulted in a division in which traditional agency powers over 

adoption have largely receded in infant relinquishment adoption, while remaining for adoption 

from the government’s foster care and child protection systems. In a context where only a tiny 

percentage of single pregnant women, or indeed anyone else, voluntarily relinquish for adoption, 

there are perhaps hundreds of prospective adoptive parents for every available infant.
148

 Under 

those circumstances, the tiny percentage who voluntarily relinquish have enlarged bargaining 

power, and can bargain for the degree of openness they seek—and, often, for a significant degree 

of financial benefit. The relatively large amounts of money involved in such adoptions can push 

or exceed the line between lawful support and unlawful baby buying. In this largely private 

world of gray market adoption, adoption intermediaries, including private attorneys and private 

adoption agencies, dominate.
149
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By contrast, there are more than 100,000 usually traumatized, and generally much older 

children who are eligible and waiting for adoption in the United States, and their adoptions are 

handled primarily by governmental organizations or agencies.
150

 These adoptions remain subject 

to substantial bureaucratic and governmental processes operated theoretically in the best interests 

of the child, although the systems are chronically underfunded and overwhelmed, and often are 

criticized as being incompetent and ineffective. Indeed, the majority of child protective systems 

in the United States on a state-by-state basis have been subject to a federal court decree due to 

substandard practices.
151

 

It is these categories, and this history, that the United States delegation brought to the 

negotiations and discussions regarding the Hague Adoption Convention. The United States’ 

delegation actively, persistently, and successfully defended the right of the intermediaries who 

dominated infant relinquishment adoption in the United States to also be active in regard to 

―Hague‖ intercountry adoptions. This was not principally a defense of private, non-profit 

agencies, for such were already considered acceptable to many nations.   Indeed, from the 

perspective of the United States, private, non-private agencies were often viewed as providing 
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traditional agency adoption services, and in Hague treaty terms are accredited entities. The 

distinguishing feature of ―independent‖ adoptions as conceptualized by Peter Pfund and 

incorporated into the treaty is their for-profit status. These ―approved for-profit organizations‖ 

constitute agencies, law firms, lawyers, and individuals who operate on a for-profit basis. The 

United States successfully lobbied for the capacity of for-profit organizations and individuals as 

intermediaries.
152

 

Some find the acceptance of for-profit entities in a purportedly humanitarian field like 

intercountry adoption to be shocking.
153

 Below, this Article will examine in more detail the 

extent, rules, and significance of the for-profit sector in intercountry adoption in the United 

States. At this stage, however, it is important to make a broader point, which is that in the United 

States, non-profit adoption agencies often function more like for-profit businesses than like the 

old-style ―agencies‖ of the past. Market forces related to adoption have pushed many non-profit 

private adoption agencies into the role of finding children for their paying clients. Because so 

many such agencies are financially dependent on completing adoptions to pay their executives 

and staff, they must find ways of both attracting prospective adoptive parents as clients and 

obtaining access to children. Thus, what is significant about the United States’ adoption culture 

is not just the existence of for-profit entities, but also the extent to which purportedly non-profit 
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entities operate in a market environment and under market pressures and in fact have adopted 

market behaviors.
154

 

C.  The United States Took Nearly Fifteen Years to Effectively Ratify the Hague Adoption 

Convention, Substantially Undermining the Effectiveness of the Convention While 

Establishing Adoption Practices Rife with Dangerous Monetary Incentives and Abusive 

Adoption Practices 

The United States got what it wanted from the negotiations that created the Hague 

Adoption Convention: compatibility between its own distinctive, privatized adoption systems 

and the treaty’s terms.
155

 Paradoxically, however, the United States nonetheless took almost 

fifteen years to effectively ratify the Hague Adoption Convention, finally ratifying the 1993 

Convention effective April of 2008.
156

 Since approximately one-half of all intercountry 

adoptions between 1993 to 2008 were to the United States,
157

 the consequences of this delay for 

the global intercountry adoption system were profound, as most intercountry adoptions were 

conducted outside of the Hague Adoption System. Thus, although the Hague Adoption Treaty 
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could be invoked to support the claim that the world had created a well-regulated intercountry 

adoption system, in practice the United States was entrenching a parallel, non-Hague based 

system that was statistically even more significant. 

Significantly, these years from finalization of the Convention in 1993, to United States 

ratification in 2008, include both the greatest numeric rise in the history of intercountry adoption, 

as well as the beginning of the subsequent decline. Intercountry adoptions to the United States 

nearly tripled from 1993 (7,377) to the peak year of 2004 (22,990). Driven in large part by this 

increase in adoptions to the United States, global intercountry adoptions increased from 

approximately 20,000 in 1993 to approximately 45,000 in 2004.
158

 

The subsequent decline in adoptions to the United States was evident by 2008 (17,475), 

with the decline accelerating since then to 8,668 adoptions in 2012.
159

 Intercountry adoptions are 
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declining to levels not seen since the creation of the Hague Adoption Convention. The declines 

in adoptions to the United States have themselves impacted global declines in intercountry 

adoptions, but have also been paralleled by declines in many other receiving nations, leading to a 

significant overall decline of intercountry adoptions.
160

 

A number of deeply troubling adoption scandals involving the United States occurred 

during the period from 1993 to 2008, including the Cambodian adoption scandal of 1997 to 

2001,
161

 the Andhra Pradesh, India scandals of 1999 and 2001,
162

 adoption scandals from 

Chenna/Madras, India,
163

 recurrent difficulties in Vietnam
164

 and Nepal,
165

 and most 
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prominently, the controversies over the large-scale Guatemalan program.
166

 Some commentators, 

including this author, perceived troubling and cyclic patterns of abusive adoption practices 

driven by monetary and ideological incentives, leading to the rise and fall (or marked slowdown) 

of adoption programs in particular sending nations.
167

 

Most emblematic of the United States’ approach to intercountry adoption in those years 

were Guatemalan adoptions. Nearly 30,000 Guatemalan children, generally healthy babies and 
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toddlers, were sent to the United States for adoption from 1998 to 2008, with Guatemalan 

attorneys typically paid, in the last years, $15,000 to $20,000 USD per baby in unregulated 

funds.
168

 Reduced to its essence, adoptive parents from the United States, acting through their 

agencies, sent Guatemalan attorneys approximately $400,000,000, and in response the 

Guatemalan attorneys sent close to 30,000 children to the United States for adoption. In a 

country with chronic corruption, poor governmental capacity, endemic violence against women, 

the scars of a 36-year civil war, and a significant percentage of the population living in extreme 

poverty, it should hardly be surprising that these unaccounted funds incentivized systematic child 

laundering. Yet, in the last two years before intercountry adoption was shut down, with 

increasing publicity around misconduct and the United States government issuing increasingly 

severe public warnings about abusive practices, nearly 9,000 children were rushed out of the 

country by the agencies, who often continued to insist on the integrity of their programs. By this 

point in time, other receiving nations had closed their Guatemalan programs, but the United 

States instead made it one of their most popular and significant adoption programs.
169

 The 

Guatemalan system was in many ways quite compatible with the privatized ethos of adoption in 

the United States, as the Guatemalan notarial system centered on private attorneys who operated 

with little supervision or regulation.
170

 

The reactions of the adoption community in the United States to the recurrent adoption 

scandals followed a clear pattern. Each time, the dominant voices of agencies, adoptive parents 

and prospective adoptive parents would deny wrongdoing and minimize the extent of abusive 
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practices, emphasize the need of children to be rescued for adoption, and plead for the 

continuance of the program more or less on a status quo basis. Little or no concrete steps were 

proposed or taken for any specific reforms or adjustments that might reduce corruption or 

abusive practices. These predominant voices of the adoption community in the United States thus 

effectively resisted significant change and reform, while sometimes successfully delaying 

closures, moratoria, and slowdowns.
171

 In the end, however, those closures, moratoria, and 

slowdowns have occurred.
172

 

D. The United States’ Ratification and Implementation of the Hague Adoption Convention 

has Codified a Privatized, Financially-Incentivized Method of Adoption under the Guise of 

a Hague Adoption System 

Within the United States, the sharp rise in intercountry adoption was accompanied, for 

many stakeholders, with a certain degree of ambivalence toward the Hague Adoption 

Convention. Intercountry adoption was perceived as thriving. A large number of adoption 

agencies were opening and expanding as the numbers sharply increased.
173

 Within the United 

States, there was concern that ratification of the Hague Adoption Convention could destroy, 

slow, or reverse the increases in intercountry adoption. The common perceptions in the United 

State-that there are virtually unlimited numbers of orphans in need of intercountry adoption, that 

corruption did not necessarily undercut the ethical imperative for adoption, and that truly abusive 
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practices are rare-led some to question the usefulness of the Convention. A strongly pro-

intercountry adoption set of voices associated with adoption agencies, adoptive parents, and 

prospective adoptive parents dominated adoption discourse. Adoption agencies commonly 

claimed to speak and act for the needs of ―orphans,‖ and adoptive parents and prospective 

adoptive parents generally perceived their ideals and interests as aligned with those of the 

agencies. These dominant voices represented the predominate mindset favoring a privatized, 

contractual, laissez-faire approach to adoption. Under these circumstances, a dominant set of 

actors worked to ensure that ratification of the Hague Adoption Convention, when it came, did 

not fundamentally alter the privatized approach of the United States to adoption.
174

 

The Intercountry Adoption Act of 2000 (IAA),
175

 an important, but incomplete step 

toward ratification of the Hague Adoption Treaty, demonstrates the dominance of these agency-

aligned voices. The statute expanded the privatization of adoption services by providing for the 

outsourcing of the government’s core accreditation and oversight roles. Thus, although the IAA 

named the United States Department of State as the Central Authority for purposes of the Hague 
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Adoption Convention,
176

 the statute also provides that the Secretary of State ―shall enter into 

agreements‖ by which ―qualified entities‖
177

 performed the Central Authority duties of 

―[a]ccreditation of agencies, and approval of persons, to provide adoption services in the United 

States in cases subject to the Convention,‖
178

 as well as ―[o]versight‖ in terms of ―monitoring of 

the compliance of accredited agencies and approved persons with applicable requirements, 

including review of complaints against such agencies and persons.‖
179

 ―Qualified entities‖ 

include ―a nonprofit private entity that has expertise in developing and administering standards 

for entities providing child welfare services and that meets such other criteria as the Secretary 

may by regulation establish.‖
180

 In addition, ―[q]ualified entities‖ can include State or local, but 

not federal, entities with ―responsibility for licensing adoption agencies,‖ but these can 

potentially accredit only agencies located in their state.
181

 Thus, the United States incorporated 

into the IAA a core vision of one or more non-profit agencies accrediting, approving, and having 

oversight of the private non-profit and for-profit entities and individuals that would provide 

adoption services. 
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The IAA was thus written to ensure the dominance of those active in the current 

intercountry adoption system. Beyond outsourcing of accreditation and oversight functions, the 

IAA also required the personnel within the State Department who perform ―core central 

authority functions‖ to ―have . . . personal experience in international adoptions, or professional 

experience in international adoptions or child services.‖
182

 While there is nothing inherently 

wrong with the State Department employing those with a personal stake and relevant 

professional experience in intercountry adoption, in the context of the United States this further 

ensures continuation of a privatized, agency-dominated system. 

When it came time to write the implementing regulations, the United States Department 

of State, as the Central Authority, hired a private consulting company, Acton Burnell, to 

facilitate public hearings, collect comments, and write draft regulations.
183

 Outsourcing the initial 

writing of administrative regulations again illustrates the remarkable degree to which the United 

States government took a hands-off approach and allowed a privatized system to largely write its 

own rules. Acton Burnell’s open process of seeking comments did allow a variety of voices to 

provide input, including, but not limited to, the adoption agencies and organizations in sync with 

the privatized American system.
184
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As the process began in 2001, the adoption community within the United States was still 

largely naïve and unconcerned about the risks of corruption and abusive adoption practices. This 

naïve view existed despite the prominent role of concerns with child trafficking in the 

development and language of the Hague Adoption Convention,
185

 and despite prominent 

scandals in Latin American adoptions in the 1980s and 1990s.
186

 To a significant degree, this 

naïve and unconcerned perspective represents a long-standing tendency in the adoption 

community in the United States to deny and minimize the prevalence and significance of abusive 

practices in intercountry adoption. This minimization includes a denial by the United States 

government that the term ―trafficking‖ applies to the kidnapping or sale of children for adoption, 

despite the clear use of the term trafficking for this conduct in the Hague Adoption Convention 

and preparatory materials for the Convention.
187

 In the late 1990s and early 2000s, this tendency 

to deny and minimize abusive practices was reflected by the responses of the adoption 

community to the Andhra Pradesh adoption scandals of 1995–96, 1999, and 2001, where the 

predominant voices of adoptive parents and agencies seemed focused on minimizing the extent 

and significance of wrongdoing in the interests of keeping intercountry adoption systems 

open.
188

 When the United States government responded to extensive wrongdoing by closing 
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Cambodian adoptions in December 2001, many in the adoption community in the United States 

were sharply critical rather than appreciative of the government’s vigilance, even after a guilty 

plea some years later relating to the adoption agency that had been most involved in Cambodian 

adoptions.
189

 

Acton Burnell produced two sets of draft regulations, after which in September 2003, the 

State Department issued proposed regulations and opened a comment period.
190

 After receiving 

approximately 1,500 comments, the State Department issued the final rule in February 2006 

(―Final Rule‖).
191
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Ironically, it was ultimately the State Department that most acceded to agency wishes 

when it issued the revised Final Rule. Thus, on a number of key points the Final Rule created 

loopholes that largely gutted the effectiveness of the regulations, making them significantly 

weaker than even the prior draft regulations.
192

 The advocacy group Ethica astutely observed that 

―the Department often sought to make the regulations match current practices rather than to 

change practices to meet the purposes of the Convention.‖
193

 Indeed, as Ethica noted, the 

Department itself stated that they had ―sought to reflect current norms in adoption practices, as 

made known to us during the development of the rule.‖
194

 Given this rationale, it can hardly be 

surprising that the Final Rule frequently ratified agency viewpoints and practices. 

The major points of weakness of the Final Rule are discussed in the following sections. 

(1) A Lack of Properly Defined and Enforceable Financial Limits on Intercountry 

Adoption 

Article 32 of the Hague Adoption Convention forbids unreasonable professional fees as 

well as ―remuneration which is unreasonably high in relation to services rendered.‖
195

 In 
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addition, Article 32 prohibits ―improper financial or other gain.‖
196

 Article 8 of the Hague 

Adoption Convention states, ―Central Authorities shall take . . . all appropriate measures to 

prevent improper financial or other gain in connection with an adoption and to deter all practices 

contrary to the objects of the Convention.‖
197

 

In response, the Final Rule defined fees, wages, and salaries as reasonable so long as they 

are within the ―norms for compensation within the intercountry adoption community in that 

country.‖
198

 The United States’ interpretation entirely fails to fulfill the purposes of Article 32 of 

the Convention, which are to create safeguards to ―prevent the abduction, the sale of, or traffic in 

children,‖
199

 as well as to safeguard the subsidiarity principle.
200

 So long as fees, remuneration, 

and gain for intercountry adoption are substantially higher than for other child welfare 

interventions, those higher fees will provide incentives both for obtaining children illicitly for 

intercountry adoption, as well as providing incentives for improperly favoring intercountry 

adoption over domestic adoption. Therefore, the correct interpretation of Article 32 is to norm 

remuneration, fees, and gain for intercountry adoption to the standard of remuneration, fees, and 
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gain for child welfare work in the relevant country, in order to bring intercountry adoption 

remuneration, fees, and gain to the same level as other forms of child welfare work.
201

 

In practice, the United States’ definition of ―reasonable‖ permits entire adoption systems to have 

profiteering and allows fees, remuneration, and gain that by almost all accounts would be 

unreasonable. For example, as noted above in the notorious example of Guatemala, Guatemalan 

attorneys typically received $15,000 to $20,000 USD per child of unregulated money; by most 

accounts these large fees, which provided hundreds of millions of unregulated dollars into the 

hands of Guatemalan attorneys, made it practically impossible to enforce norms against ―the 

abduction, the sale of, or traffic in children.‖
202

 In a nation with extensive corruption and 

violence and limited governmental capacity, introducing literally hundreds of millions of 

unregulated dollars into the intercountry adoption system almost inevitably destroyed any hope 

of creating and sustaining an ethical, transparent, and lawful system.
203

 Yet, there is nothing in 

the current definition of ―reasonable‖ compensation that would forbid these extremely large, 

destabilizing and corrupting fees to become normative for Hague adoptions in any number of 

nations, as they are considered reasonable so long as they are common.  There are arguably 

similar issues regarding the compensation levels for intercountry adoption work within the 
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United States. This is even more significant given that the United States is now also a significant 

country of origin, which is discussed to a limited degree below.
204

 Thus, in the context of the 

United States as a country of origin, monetary incentives can distort the choice between domestic 

and intercountry adoption, just as it does in other countries of origin such as India.
205

 

 

(2) The Refusal to Make United States Agencies Responsible for the Actions of their 

Foreign Partners and Facilities who Perform Critical Functions in Countries of Origin 

 

The Final Rule failed to make United States adoption agencies responsible for their 

foreign partners, including facilitators, lawyers, and others who perform critically important 

functions within sending nations. While purporting to create such responsibility through the 

concept of a supervised provider, the Final Rule created a category of unsupervised providers 

who perform the critically important functions of obtaining consents for relinquishment of a 

child, and creating child study forms.
206

 Consents and child study forms are, of course, central to 

the ethical and legal integrity of adoption, and go to the heart of efforts to safeguard adoption 

against abusive adoption practices. The Final Rule frees United States agencies of responsibility 

for these critically important functions performed by unsupervised foreign partners, facilitators, 

lawyers, and others, so long as the United States agency does some kind of verification. Without 

exhaustively defining verification, the Final Rule states that such verification can be 

                                                 
204

 See infra notes 265–276 and accompanying text. 

205
 See supra notes 162–63 and accompanying text (discussing adoptions from India). 

206
 See 22 C.F.R. §§ 96.14(c)(2)–(3), 96.46(c) (2012); Maskew, supra note 183, at 496–502; 

Smolin, supra note 47, at 197–200. 



73 

 

accomplished ―through review of the relevant documentation and other appropriate steps . . . .‖
207

 

Since the ―other appropriate steps‖ have not been defined and abusive adoption practices 

typically also involve falsification of documents, this in practice allows United States adoption 

agencies to place children illicitly obtained through force, fraud, or funds, and to provide 

falsified child study forms to the prospective adoptive parents, without violating any of their 

duties under the Final Rule, so long as they had reviewed the documentation. There does not 

appear to be any enforceable duty to correctly distinguish between legitimate and falsified 

documents or information through the required verification process or review of documents.
208

 In 

addition, the Final Rule stripped out from the draft regulations the provisions regarding the tort 

and civil liability of United States agencies for their foreign partners, regardless of whether they 

used supervised or unsupervised providers. Hence, even for supervised providers, the overall 

issue of substantial compliance to accreditation standards became the only enforcement method. 

The Final Rule leaves questions of civil liability to state law.
209

 However, as discussed 

immediately below, the allowance of waivers of liability in the Final Rule allows agencies to 

contractually waive their legal responsibility under state law for the acts of their foreign partners 

in creating child study forms and obtaining consents and children.
210

 Hence, in total, the Final 

Rule effectively allows United States adoption agencies to structure their relationships with their 

foreign partners and clients in a way that avoided becoming responsible for the critically 
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important functions of (1) ensuring the validity of the consents to adoption and that the children 

they place for adoption have not been obtained through ―the abduction, the sale of, or traffic in 

children‖
211

 or other illicit means; and (2) ensuring that the child study forms accurately portray 

the characteristics, background, and needs of the child.
212

 

 

(3) Allowing United States Agencies to Create Enforceable Waivers of Liability Freeing 

Agencies from Responsibility and Accountability for Critically Important Functions 

 

 The proposed regulations disallowed agencies from requiring ―a blanket waiver of 

liability‖ in Hague adoptions.
213

 Agencies had objected to this proposed regulation. For example, 

Holt International Children’s Services, which called itself the ―oldest and largest international 

adoption agency in the country,‖ objected, stating that it is ―Holt’s current practice to advise its 

clients of the many risks inherent in international adoption and require clients to partner with 

Holt by accepting the known and identified risks.‖
214

 Holt went so far as to argue that ―absent an 

ability to require prospective adoptive parents to . . . voluntarily accept the known risks, agencies 
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may be precluded from their critical mission of finding homes for children.‖
215

  In response to 

adoption agency objections, the Final Rule permits waivers of liability that comply with 

―applicable State law‖ and are ―limited and specific, based on risks that have been discussed and 

explained to the client in the adoption services contract.‖
216

 The State Department noted that the 

Final Rule ―defers to the adoption service provider’s own assessment of risks and benefits in 

asking a client to sign a waiver.‖
217

 Thus, so long as the contract between the prospective 

adoptive parents and agencies names all of the possible sources of liability, such contractual 

waivers of liability will effectively be nearly as broad as a blanket waiver of liability. In practice, 

it is commonplace for agencies to waive liability in particular for all aspects of the child study 

form, and thus for all issues related to the characteristics and conditions of the child. Therefore, 

contractual waivers of liability place virtually all of the risks of inaccurate child study forms—

and implicitly of children being illicitly obtained—on adoption triad members. 

 

(4) A Two-Track System for Hague and Non-Hague Adoptions 

 

The Final Rule is applicable only to Hague adoptions, meaning adoptions where the partner 

nation has ratified the Hague Adoption Convention. In practice, this means that federal 
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accreditation or approval is not required for agencies to be involved in non-Hague adoptions.
218

 

While this is legally permissible under the Convention,
219

 and reflects the language of the 

Intercountry Adoption Act (IAA),
220

 it largely undercuts the efficacy of the regulations. For this 

reason, the HCCH Guide to Good Practice, Guide No. 1, states, ―It is generally accepted that 

State Parties to the Convention should extend the application of its principles to non-Convention 

adoptions.‖
221

 Unfortunately, during the first years of implementation the United States has not 

followed this critically important recommendation that Hague principles be applied to all 

adoptions. 

Thus, from the period between implementation of the Convention in April 2008, to the 

present time, a large majority of adoptions to the United States have been non-Hague adoptions, 

and hence not subject to the Hague regulations.
222

 In effect, ―this loophole . . . endorses 

unaccredited adoption service providers involvement with States [i.e., nations] that have been 

documented as having unethical and irregular adoption practices.‖
223

 This loophole is made 
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worse because some states in the United States, such as Florida, have ―adoption laws and child 

placement agency practices that do not fully address ICA practices.‖
224

 In effect, agencies 

lacking or having been denied federal accreditation, against which there are serious and recurrent 

complaints regarding deficient intercountry adoption practices, nonetheless are allowed to be 

licensed under state law.
225

 

 Given the language of the IAA, this dual approach would likely require legislation to 

correct. It is a positive, albeit belated, step that Congress finally enacted such legislation, as the 

Intercountry Adoption Universal Accreditation Act of 2012 passed the Senate on December 5, 

2012, and the House on January 1, 2013, with implementation to take place in 18 months.
226

 

E. The Destructive Results of a Large-Scale, Privatized Intercountry Adoption System with 

Insufficient Financial and Accountability Controls: Cycles of Abuse and Slash and Burn 

Adoption 

 A premise of the Hague Adoption Convention is that intercountry adoption systems 

without adequate safeguards, including enforceable limits on remuneration, fees, and 

compensation, are corrupted by abusive practices, including especially the ―abduction, the sale 

of, or traffic in children.‖
227

 Another way of describing the results of intercountry adoption 

systems without adequate safeguards is to speak of the practice of slash and burn adoption: an 
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analogy to slash and burn agriculture. Slash and burn agriculture can involve unsustainable 

practices that maximize a temporary harvest while despoiling the land, necessitating a move to 

new fields. By analogy, slash and burn adoption refers to practices that create a temporary rise or 

increase in intercountry adoptions (the desired ―harvest‖), but ultimately destroy intercountry 

adoption systems through corruption and abusive practices, resulting in moratoria or slowdowns. 

The concept of slash and burn adoption involves cycles of abuse in intercountry adoption, as 

after such moratoria and slowdowns the cycle continues through new sending nations being 

opened up for ―harvest‖ through irresponsible slash and burn intercountry adoption practices.
228

 

 Unfortunately, the approach of the United States to intercountry adoption has frequently 

created these cycles of abuse. Substantial numbers of United States adoption agencies seek to 

develop large-scale programs in vulnerable nations with substantial extreme poverty, corruption, 

human trafficking, and poor governmental capacity. The capacity of large numbers of United 

States adoption agencies to charge prospective adoptive parents very high fees, as well as to 

solicit substantial ―donations,‖ creates a bidding war for children who are particularly attractive 

candidates for adoption, due to their age, health, and gender. The lack of any limits on the 

number of agencies operating in such vulnerable countries or the amounts of money spent on 

each adoption, creates a specialized market for children in the context of intercountry 

adoption.
229

 Contributing to the lack of safeguards is a legal environment in which United States 

agencies are, as described above, not responsible for the abusive practices wrought by their 
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activities. This is due to the enforcement of legal waivers of liability in agency contracts with 

prospective adoptive parents; the rule freeing United States agencies of legal responsibility for 

the acts of their unsupervised providers who obtain consents and create child study forms; the 

lack of enforceable financial limits and a definition of ―reasonable‖ remuneration, fees, and 

compensation that norms with intercountry adoption rather than with child welfare work; and a 

decision not to apply Hague regulations to the majority of adoptions from non-Hague nations.
230

 

United States adoption agencies thus choose to operate in vulnerable nations in ways that invite 

corruption and abusive adoption practices, being enabled by a legal system that frees them from 

accountability or responsibility for the predictable negative results. 

 As documented in many places elsewhere, these approaches have led to disastrous results 

in a variety of sending nations, including Cambodia,
231

 Guatemala,
232

 Ethiopia,
233

 India,
234

 

Nepal,
235

 and Vietnam,
236

 to pick some of the most blatant examples. As of this writing, the same 
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pattern is being replicated in the Democratic Republic of the Congo (―DRC‖)
237

 and Uganda.
238

 

Even in sending nations considered to have long-standing and relatively stable intercountry 

adoption programs, such as China, Russia, and South Korea, substantial abusive practices have 
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been identified, although in these instances the links to the United States may not be as 

determinative, and the misconduct may not be primarily responsible for the diminishing numbers 

of intercountry adoptions.
239

 Past instances indicate that there are some kinds of nations of origin 

that cannot safely link to the United States, under its current approach to intercountry adoption, 

without resulting in such a substantial degree of abusive adoption practices as to risk destroying 

the entire intercountry adoption program of that nation. 

F. For-Profit and Non-Profit: A Problem of Relationship and Incentive 

The inclusion of for-profit persons and organizations in the United States’ system makes 

the concept of reasonable compensation difficult to define and enforce. The implementing 

regulations make the for-profit status a relevant consideration in determining the reasonableness 

of compensation, allowing the implication that for-profit entities can have higher reasonable 

compensation levels.
240

 Although there are only five approved for-profit persons/organizations, a 

small number in comparison to the approximately 200 accredited agencies,
241

 their role is still 
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potentially significant, particularly as related to certain kinds of adoptions. Thus, the for-profit 

entities are particularly significant in linking to certain nations of origin, as well as playing an 

apparently significant role in outgoing adoptions in which the United States acts as a country of 

origin.
242

 Tracking the compensation levels of owners and important personnel for for-profit 

persons and organizations is extraordinarily difficult. Based on substantial research, but without 

claiming to describe any particular actual individual or organization, this section will discuss a 

hypothetical approved person/organization in the United States in order to make these difficulties 

more concrete. 
243

 This hypothetical for-profit approved person/organization will be called by the 

name ―Doe Adoptions.‖ The hypothetical principal/owner of Doe Adoptions is an attorney, a 

common pattern in for-profits,
244

 and also significant in terms of the historical and present role of 

attorneys in adoption services in the United States.
245

 This hypothetical principal/owner will be 
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called Doe. Doe operates, alone or in conjunction with others, three entities: the for-profit 

adoption agency (Doe Adoptions), a for-profit law firm, and a non-profit charity/foundation. In 

terms of accountability, it is significant that the public has no access to the finances of either the 

for-profit adoption agency or the law firm, and only limited access to the finances of the non-

profit.
246

 Based on common practices within the United States, it is apparent that the combination 

of entities could be used to operate for Doe’s financial benefit. Thus, Doe may direct financial 

benefit to himself/herself in a number of ways: as director/employee of the adoption agency, as 

director/employee of the related non-profit, as an attorney charging the agency or charity for 

legal services, as owner of the profits of the adoption agency, or as owner/co-owner of the profits 

of the law firm, and through financial transactions between any of the entities and Doe’s family 

members. In addition, where there are real property arrangements shared between the entities, as 

may be common practice in the United States, it is possible for Doe to benefit from real property 

transactions amongst these entities without necessarily reporting anything as compensation.
247

 In 

                                                 
246

 See Ellen Dannin, Red Tape or Accountability: Privatization, Public-ization and Public 

Values, 15 CORNELL J.L. & PUB. POL’Y 111, 131–33 (2005). 
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effect, Doe may choose forms of compensation with the greatest advantage, whether under tax 

law, or as a matter of creating an impression of charitable intent. Since a for-profit may 

legitimately generate profits,
248

 Doe could personally benefit from profits produced by Doe 

Adoptions, without disclosing the amounts to the public. Alternatively, however, Doe could also 

forego significant parts of some of the more obvious ways of obtaining personal financial 

benefit, such as profits or direct employment with Doe Adoptions or the non-profit entity, and 

still obtain very high compensation by other means. Thus, Doe could truthfully state on public 

web sites that he/she does not take any salary from the for-profit agency, and donates significant 

percentages of the earnings of the for-profits, and still receive extremely high financial gain from 

the combination of entities through other means beyond salary or profits, such as providing legal 

or other services to the for-profit agency or non-profit, or through property or other 

transactions.
249

 Because Doe does not fully disclose to the public in detail all financial 

arrangements among the three entities, there is also very little public accountability regarding 

Doe’s actual levels of financial benefit. Under such circumstances, one would have to gain 

access to otherwise private data and do an in-depth accounting in order to ascertain how much 

financial benefit Doe ultimately has from his/her work in intercountry adoption.  

Thus, a particular dilemma in the instance of the hypothetical ―Doe Adoptions‖ is the 

intertwined relationship between the non-profit charity and the for-profit agency and law firm. 
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For example, hypothetically, it would be possible for the non-profit run by Doe to make grants to 

clients of Doe Adoptions, to help them pay the fees for intercountry adoption due to or passed 

through Doe Adoptions. To the degree those funds are donated profits from the for-profit agency, 

that agency possibly may obtain a tax benefit for discounting their very substantial adoption fees 

through the channel of a donation to the charity.
250

 To the extent the funds come from outside 

donations, outsiders have been induced, in essence, to subsidize the very substantial fees of the 

for-profit agency. 

In addition, hypothetically, the non-profit run by Doe could use some of its funds to help 

pay the costs of ―hosting‖ trips to the United States. This hypothetical refers to a practice in 

which children are brought to the United States for a temporary period of time to live with host 

families in the hope that they will make contact with prospective adoptive parents who may seek 

to adopt them after they return to their nation (often Ukraine, but also including other nations).
251

 

If the for-profit agency donates funds to subsidize these trips, the agency is essentially getting a 

tax benefit for activities which could be seen as a kind of marketing for their for-profit agency; if 

outsiders donate for this purpose, Doe has succeeded in inducing charitable donations from 

others for what in effect is part of the marketing costs of the for-profit agency.  (In calling this 

―marketing‖ I do not intend to enter into the debate over the ethics of bringing ―orphans‖ to the 

United States for these temporary trips, nor indicate whether the practice is ultimately beneficial 

to children; I simply note that from a business standpoint that bringing the children to the United 
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States where prospective adoptive parents will meet them is potentially a highly effective method 

of marketing the services of intercountry adoption.) 

 Similarly, hypothetically Doe’s non-profit could spend charitable funds to assist orphans 

in sending-nations from which Doe Adoption (the for-profit agency) may obtain children. It is 

entirely possible that this charitable spending in effect underwrites what would otherwise be 

costs associated with Doe Adoption’s for-profit adoption programs in those countries. Under 

these hypothetical interactions and activities among the different entities, where the non-profit 

succeeds in obtaining outside donations beyond those that come from the for-profit agency, Doe 

would have succeeded in getting others to donate in order to essentially subsidize the for-profit 

business, allowing Doe Adoptions to offer discounted prices and do adoption marketing and 

access children without having to pay all of the associated costs. Similarly, to the degree that the 

funds spent by Doe’s non-profit would come from donations from Doe’s for-profit agency, Doe 

may possibly receive a tax deduction for, in effect, discounting fees for selected clients, doing 

adoption marketing, and for some of the costs of establishing and running their programs in the 

sending nations. 

Significantly, from the viewpoint of the United States, it appears that Doe’s non-profit 

activities are equally permissible regardless of whether they benefit the activities of the for-profit 

agency. Indeed, even if Doe’s charitable activities are entirely undergirding the work of the for-

profit adoption agency, this would largely be seen positively as a form of social entrepreneurial 

activity within the United States.
252

 As noted above, within the United States, even non-profits in 
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the field of adoption ―are usually nonprofit organizations operating for-profit ventures to 

generate revenues.‖
253

 Thus, coordinating separate for-profit and non-profit entities toward 

achieving financial goals is just another available strategy within the United States.  

 In the context of the United States, it is difficult under these circumstances to know 

whether our hypothetical individual, Doe, is earning nothing, or millions of dollars, from 

intercountry adoption.
254

 Thus, Doe’s capacity to present himself or herself simultaneously as a 

for-profit attorney, director of a for-profit agency, and director of a non-profit charity, with little 

public accountability as to the handling of the finances of these interconnected entities, makes 

the very concept of reasonable compensation illusory. To the degree that Doe Adoptions chooses 

to do only non-Hague adoptions—the majority of international adoptions to the United 
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States
255

—there would be little or no scrutiny of his/her finances in many states. Because Doe 

Adoptions is a Hague-approved person/organization in the United States in this hypothetical, the 

United States government does have the opportunity to review the finances of that entity. Given 

that the United States has outsourced the accreditation and oversight function primarily to a non-

profit agency—the Council on Accreditation (COA)—and given that COA uses a peer review 

system of accreditation that relies on volunteers who usually work for other agencies, there 

would seem to be little likelihood that the finances of the three intertwined entities would be 

reviewed in sufficient detail to determine the actual financial benefit obtained by Doe. Even if 

such information was established, there is little or no indication that there are any concrete 

limitations that would be applied.  

 It should be emphasized that the above is not intended to indicate that the hypothetical 

individual Doe or Doe Adoptions, or any other particular individuals or adoption agencies, 

whether for-profit or non-profit, currently operating in the United States, is doing anything 

illegal in the context of the laws of the United States. To the contrary, the hypothetical Doe and 

Doe Adoptions represent one possible variant within the broader pattern of the privatized, social 

entrepreneurial practice and culture of the United States in relationship to adoption. Indeed, 

persons and entities like Doe and Doe Adoptions could be seen by some as exemplary social 

entrepreneurs and experts in intercountry adoption. In addition, a fundamental point is that 

current regulations in the United States make both transparency and limits regarding intercountry 

adoption very difficult to achieve.  

 Some of these difficulties are also applicable to the much larger number of accredited, 

non-profit entities in the United States. It is commonplace knowledge that it is possible to earn 

                                                 
255

 See supra note 218-25 and accompanying text. 



89 

 

hundreds of thousands of dollars annually—and sometimes far more—through work in the non-

profit sector in the United States.
256

 Thus, the non-profit label is no guarantee that unreasonable 

compensation or earnings are not involved. In addition, the non-profit sector offers opportunities 

for individuals directing non-profits to derive substantial financial benefit through structuring 

service contracts or property transactions between themselves (or their relatives) and the non-

profit entity, which can be difficult to evaluate without careful auditing.
257

  Of course there are 

presumably many people working in non-profit adoption agencies who are only modestly 

compensated. However, given the modest pay scale for social workers and other child welfare 

workers in the United States outside the context of intercountry adoption and private adoption,
258

 

the earnings of a significant portion of those involved in intercountry adoption is comparatively 

beneficial. The concept of reasonable compensation within the United States is thus based on 

viewing intercountry adoption through the lens of the tradition of gray market, independent, or 
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lawyer-arranged private adoption, rather than through the lens of the public child welfare and 

adoption system. This creates the irony that many earn a proportionately high income from 

intercountry adoption doing adoptions from developing nations, often through intercountry 

adoption programs that lack a consistent financial family preservation or re-unification program. 

This is one reason that adoptions between wealthy and developing nations commonly cost in the 

range of $20,000 to $50,000. And again, under current legal standards in the United States, so 

long as high compensation rates for work in the non-profit intercountry adoption sector are 

prevalent in a significant number of agencies, such high compensation rates will be considered 

reasonable compensation.
259

     The role of very large numbers of private adoption 

agencies—whether labeled for-profit or non-profit—is deeply embedded in adoption practice in 

the United States. The negative aspects include the creation of a kind of market-based 

competition for children with the most adoptable characteristics (young, healthy, and female), in 

a manner that can inadvertently lead to child trafficking while undercutting the subsidiarity 

principle. The positive aspects include a vibrant, innovative, social services sector: a kind of 

social entrepreneurial enterprise where the private social services and humanitarian entities 

sometimes can accomplish things that the public sector acting alone would not. Whatever the 

positive or negatives, there is extreme resistance to bringing financial limitations to this sector, 

which commonly views profits as an opportunity to expand into new service areas.
260
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G. Outgoing Cases 

 

The United States is in the paradoxical position of being by far the most important receiving 

nation in the intercountry adoption system, and yet simultaneously being a significant nation of 

origin. The obvious question is why the United States is sending significant numbers of children 

in intercountry adoption to other nations. 

One of the first difficulties in addressing this question is a lack of accurate statistical 

information. Under section 104(b)(2) of the Intercountry Adoption Act, the United States Central 

Authority in its annual report on intercountry adoption should include ―[t]he number of 

intercountry adoptions involving emigration from the United States, regardless of whether the 

adoption occurred under the Convention, including the country to which each child immigrated 

and the State from which each child emigrated.‖
261

 Thus, the 2011 Report states a total of 73 

outgoing cases, including 31 to Canada,
262

 while the 2010 Report states a total of 43 outgoing 

cases, including 19 to Canada.
263

 Yet, a standard statistical report on intercountry adoptions to 

Canada reports much larger numbers of children coming from the United States to Canada: 148 

in 2010, 253 in 2009, and 182 in 2008.
264

  Thus, in 2010, the United States reports sending 19 
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children to Canada for intercountry adoption, while statistics from Canada indicate that Canada 

received 148 children for intercountry adoption from the United States. A possible difference 

between calendar and fiscal year reporting cannot possibly explain such a differential. 

Presumably, the larger numbers are more accurate, but that indicates that the United States 

government is significantly failing in its statutory duty to track and report outgoing cases. 

The second issue is the question of whether these adoptions could possibly be consistent 

with the subsidiarity principle. Is there really a lack of adoptive homes in the United States for 

the children being sent to other countries, when the United States receives thousands of children 

for adoption from other nations? One view in the United States is that the choice of the original 

parent(s) to place the child internationally trumps the subsidiarity principle. This concept that 

parents have a right to select an intercountry adoptive placement to unrelated adoptive parents 

over a domestic placement cannot be easily reconciled with the Hague Adoption Convention.
265

 

Beyond the legal issue, there is the question of why parents would choose such out of nation 

placements. It is sometimes claimed that a primary motivation relates to race. A significant 

proportion of outgoing cases involve children who are of a ―minority‖ race in the context of the 

United States. Given the difficulties with racism in the United States, it is often claimed that 

                                                                                                                                                             

International Statistics for Canada, FAMILYHELPER.NET (Feb. 17, 2012), 

http://www.familyhelper.net/news/stats.html (providing additional statistics of international adoptions in Canada). 

265
 See Naughton, supra note 10, at 161–71; see also Hague Adoption Convention, supra 

note 5, at art. 4(b) (explaining that an intercountry adoption shall only take place under the 

Convention if it has been determined that ―an intercountry adoption is in the child’s best 

interests‖). 



93 

 

some first parents believe that their children will experience less racism in other nations.
266

 This 

kind of viewpoint is not unprecedented, as it was used as a reason for sending mixed race South 

Korean children—whose fathers were white or African-American United States soldiers—to the 

United States for intercountry adoption, particularly during the early years of Korean 

international adoptions to the United States.
267

 An additional factor stated is a supposed greater 

receptiveness to open forms of adoption by some foreign adoptive parents—such as 

Canadians.
268

 

There is a troubling intersection between money and the outgoing cases from the United 

States. First, it appears that the for-profit entities are disproportionately involved with these 

cases.
269

 Second, the opportunity for significant financial gain from these cases, and the financial 

motivation to place outside of the United States, are substantial. Within the United States, private 

adoption agencies frequently charge much less for the placement of African-American or bi-

racial children than for white children.
270

 By contrast, it appears that by sending minority-race 

children in intercountry adoption there are possibilities of intermediaries, attorneys, and agencies 

receiving significantly higher compensation, because the fees for these adoptions can be quite 

high. In a context where the counseling that relinquishing birth parents receive in the United 
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States is quite mixed in quality and objectivity, and revocation of consent periods in many states 

are very short,
271

 there is a grave concern that children are being sent internationally more for 

financial reasons than for reasons connected to the best interests of the child. 

Sorting through all of the legal and ethical issues for outgoing cases is beyond the scope of 

this Article. The primary point herein is simply that nations accepting adoptive placements from 

the United States should be concerned not only with the proper implementation of the 

subsidiarity principle, but also with the impacts of financial incentives on the intermediaries, 

whether agencies or attorneys, involved in these adoptions. In a context where the United States 

government seems to be unaware of the majority of outgoing cases, and where a privatized 

system of adoption with little regulation of monetary incentives exists, it will be difficult to sort 

out cases where original parents with unbiased counseling truly ―chose‖ relinquishment and 

international placement, and those instances where a combination of financial incentives, short 
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revocation periods, and biased counseling procedures were the primary causes of international 

placements. 

IV.  Conclusion 

A. Reforming the United States’ Approach to Intercountry Adoption: Building on 

Strengths While Limiting the Risks Inherent in a Privatized Adoption System 

1. Building on Strengths 

The corrupting influence of the United States on the intercountry adoption system is not 

inevitable. Even given the characteristics of the legal and adoption culture of the United States 

described in this article, including a privatized adoption system, it would be possible for the 

United States to be primarily a positive force in the intercountry adoption system. Indeed, there 

are certain actual and potential strengths in the United States, legally and culturally, which could 

positively contribute to the intercountry adoption system. 

A primary strength is the number of prospective adoptive parents willing to adopt children 

with significant special needs. Particularly given the changing demographics of intercountry 

adoption, in which an increasing proportion of children available for intercountry adoption are 

special needs and much older children who have suffered serious trauma, the existence of a 

substantial number of suitable families willing to adopt such children is significant. A related 

strength is specialized health care services prepared to meet the medical needs of special needs 

children.
272
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These strengths, while very significant, also have serious limitations. While there are 

often excellent services available for the strictly medical needs of adoptees related to physical 

health, the available services in the United States for the educational, cognitive, behavioral, and 

mental health issues of older, traumatized, and special needs children is deficient in most of the 

United States. Availability is quite variable depending on geographic location, and since 

adoptive families rather than the government often must bear the costs, accessibility for some 

services can be limited by high costs and the financial circumstances of the adoptive family.
273

 

Another limitation relates to the numbers of persons willing to adopt special needs and 

much older children. While the number is significant, nonetheless there do not appear to be 

nearly enough adoptive parents to provide families for such children even within the United 

States, given that there are approximately 100,000 mostly older and traumatized children waiting 

to be adopted from the United States’ foster care system.
274

 The United States is failing to find 

sufficient numbers of foster and adoptive families for waiting special needs and traumatized 

older children within the United States, let alone all such children around the world. Although 

some blame ―barriers‖ for the failure to find sufficient adoptive placements for children within 

the United States, and claim based on survey data that the numbers of those willing to adopt are 

sufficient, survey-based data on those willing to adopt much older and special needs children 
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may not reflect what individuals are willing and able to act upon. While eliminating needless 

barriers to adoption from the foster care system in the United States may be a laudable goal, the 

number of families truly equipped and willing to parent much older, traumatized, and special 

needs children is likely less than the need.
275

 

 An additional strength is the generally pro-adoption culture in the United States, which 

provides significant cultural support for those who adopt and for the legal and cultural institution 

of adoption. The United States is the most adoption-orientated nation in the world, with almost 

half of all adoptions worldwide occurring in or to the United States (including both domestic 

adoptions and intercountry adoptions to the United States). This means that Americans adopt 

almost as many children as all other countries combined.
276

 Unfortunately there is serious 

weakness mixed with this strength, as this pro-adoption culture commonly includes naïve and 

false expectations about adoption, due in part to the unfortunate heritage of an ―as if,‖ closed-

records system which denigrates the significance of original families and relies on an often 

exclusivist concept of the nuclear adoptive family.
277

 Nonetheless, if this pro-adoption culture 

could be channeled through more humane and realistic expectations and viewpoints on adoption, 

the generally pro-adoption culture in the United States could make a positive contribution to the 

intercountry adoption system. 
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2.  Necessary Reforms 

a. The United States is Moving Toward Universal Accreditation and Sometimes Taking 

More Seriously the Risks of Abusive Adoption Practices 

In order for the United States to be a primarily positive influence on the intercountry 

adoption system, it would need to make the reforms necessary to contain the risks inherent in the 

privatized adoption system that predominates in the United States. It is important to underscore 

that there are ways to reform the United States’ system that are compatible with the privatized 

approach to adoption which seems likely to predominate for the foreseeable future in the United 

States. Indeed, some of the needed reforms are already occurring. 

One of the needed reforms—universal accreditation—was finally passed by the Congress in 

January 2013. Universal accreditation extends the accreditation and approval processes to 

agencies and persons involved in intercountry adoptions to and from non-Hague nations, thereby 

closing the large loophole under which non-accredited agencies and persons in the United States 

have been able to serve as the primary providers for international adoptive placements. It is a 

positive, albeit belated, step that Congress finally enacted such legislation. The Intercountry 

Adoption Universal Accreditation Act of 2012 passed the Senate on December 5, 2012, the 

House on January 1, 2013, and was signed by the President on January 14, 2013, with 

implementation to take place in 18 months, on July 14, 2014.
278
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Second, there is some evidence that the United States government is taking the risks of 

abusive adoption practices more seriously than in the past, at least in some situations. This is 

evident, for example, in the decision that the United States government has made in not 

immediately re-opening adoptions from Cambodia and Vietnam after those nations ratified the 

Hague Adoption Convention.
279

 Both nations had deeply troubled histories regarding abusive 

adoption practices, and have been closed to adoptions to the United States for substantial periods 

of time.
280

 The decision to not re-open immediately upon a nation ratifying the Hague Adoption 

Convention indicates that the Central Authority of the United States believes it must be 

responsible to review the actual child welfare and intercountry adoption systems and processes in 

existence in potential partner nations, rather than merely relying on formal Hague ratification. 

This development also indicates that the United States government is acting based upon an 

institutional memory of at least some past intercountry adoption scandals, which can be a 
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difficult achievement in a context where there is substantial turnover of personnel in the relevant 

governmental offices.
281

 

b.  Necessary Reforms Which Are Not Currently Under Active Consideration 

Unfortunately, despite these positive developments, there is little or no movement in other 

areas where there is a critical need for reform. Not surprisingly, many of these needed areas of 

reform track areas of weakness noted earlier in this article. 

1.  Financial Limitations 

The United States government needs to create regularized procedures that would 

concretely limit the financial aspects of intercountry adoption. As noted above, Article 32 of the 

Hague Adoption Convention forbids unreasonable professional fees as well as remuneration 

which is ―unreasonably high in relation to services rendered.‖
282

 In addition, Article 32 prohibits 

―improper financial or other gain.‖
283

 Article 8 of the Hague Adoption Convention states that, 

―Central Authorities shall take . . . all appropriate measures to prevent improper financial or 

other gain in connection with an adoption and to deter all practices contrary to the objects of the 

Convention.‖
284

 

Unfortunately, the United States government in the Final Rule chose to define fees, 

wages, and salaries as reasonable so long as they are within the ―norms for compensation within 

the intercountry adoption community in that country.‖
285

 The United States’ interpretation 
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entirely fails to fulfill the purposes of Articles 8 and 32 of the Convention, which are to create 

safeguards against the ―abduction, the sale of, or traffic in children,‖ as well as to safeguard the 

subsidiarity principle.
286

 Indeed, this concern that intercountry adoption without financial 

controls could lead to child trafficking was clearly stated prior to the creation of the Hague 

Adoption Convention, when the Supreme Court of India in 1984 warned that foreign adoptions 

could become a form of ―profiteering and trafficking in children.‖
287

 The United States needs to 

change its definition of reasonable remuneration, fees, and compensation to norm it with child 

welfare work in the relevant country, keeping in view living standards in the relevant nation. The 

United States also needs to remove the current implication in its regulations that for-profit 

entities are permitted a greater amount or degree of financial gain, for this undercuts the 

fundamental need for safeguards regarding the financial aspects of intercountry adoption.
288

 

This change in the definition of reasonable compensation, however necessary, would not be 

sufficient. At present, regulation of financial gain, remuneration, fees, or compensation is 

relevant only within the context of the substantial compliance standard for accreditation or 

approval. Further, the substantial compliance standard is enforced in the context of the Central 

Authority outsourcing accreditation and oversight functions primarily to COA, which itself 

employs a volunteer-based system of peer-review in which adoption agency workers review the 

                                                 
286
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work of other adoption agencies.
289

 Such a system is incapable of altering the pre-existing 

culture of unbridled and unlimited fees, profits, compensation, and remuneration. Rather, the 

United States should create and enforce concrete and specific limits on the amounts that could be 

charged for adoptions to and from particular partner nations. Thus, the United States’ Central 

Authority needs to create specific limits on, for example, adoptions of children from China, 

Ethiopia, and India, working with those governments where possible. Specific limitations would 

need to be developed and applied to those funds paid to persons or organizations working in the 

partner nation, with specific limitations also developed and applied to funds retained by agencies 

and individuals within the United States. In addition, the issue of donations, whether termed 

voluntary or not, should be addressed.
290

 

2. Increasing Financial Transparency 

Along with providing limits on the financial aspects of intercountry adoption, the United 

States must provide a greater degree of financial transparency. As a practical matter, the Central 

Authority is in a position to obtain financial information on each Hague and non-Hague adoption 

to the United States, since it must grant permission for the child to enter the United States under 

a Hague or orphan visa. The current degree of transparency, as provided by the Annual Reports 

dictated by the Intercountry Adoption Act of 2000, is completely inadequate on many levels: it is 

                                                 
289
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unclear what is being included in its lump-sum totals, it includes only Hague adoptions, and 

includes only a median and a high/low range.
291

 

3.  Agency Accountability: Unsupervised Providers and Waivers of Liability  

Beyond financial limits and transparency, another critically important area is 

accountability for the agencies and persons in the United States primarily responsible for each 

adoption. As noted above, the loopholes of unsupervised providers and waivers of liability allow 

United States adoption agencies to shift almost all risks of abusive adoption practices to adoption 

triad members.
292

 These loopholes need to be removed to provide concrete incentives for United 

States adoption agencies to take responsibility for the adoptions they facilitate. It is generally 

accepted, in the realms of international trade, or humanitarian aid, that entities in rich nations 

bear significant responsibility for what is done by their foreign partners in developing and 

transition economies. If a factory in a developing nation employs child labor or other 

substandard labor practices, or if money from a United States NGO is diverted by their foreign 

partners for personal gain or illicit purposes, the assumption is that the United States or European 

entity that sent the money, chose their foreign partners, and initiated a relationship with a 

business or humanitarian purpose, is significantly responsible.
293

 The policy that United States 
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adoption agencies have little or no legal responsibility for the sensitive tasks performed within 

nations of origin, even though United States agencies commonly choose their foreign partners, 

supply the funds, and often significantly structure the entire program, is precisely the kind of 

policy that is responsible for corrupting and destroying intercountry adoption systems.
294

 

 4.  Investigating and Prosecuting Abusive Adoption Practices 

The United States should operate under a legal and ethical mandate to investigate any 

credible claim of significant abusive adoption practices, including especially any credible claim 

of the ―abduction, the sale of, or traffic in children‖
295

 in the context of intercountry adoption. 

The duty should exist for both Hague and non-Hague adoptions, and should go back in time 

indefinitely.  

The basis of this duty flows from the fact that the United States government is not a mere 

bystander in such cases, nor even a mere regulator of a category of cases where a certain number 

involve wrongdoing. Intercountry adoptions are processed individually. In each incoming case, 

the United States government has issued either an orphan visa or a Hague visa.
296

 In either case, 

the United States government has, in effect, indicated that the child was a properly relinquished 

or abandoned orphan eligible for adoption, rather than the victim of the ―abduction, the sale of, 
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or traffic in children.‖
297

 Where such victimized children have entered the United States under 

the guise of an orphan or Hague visa, the United States government has unwittingly allowed its 

official processes to be used for illicit purposes. This is the essence of the concept of child 

laundering: children are illicitly obtained by force, fraud, or funds, falsely represented as a 

properly relinquished or abandoned orphan, and then processed through the official channels of 

the intercountry adoption system.
298

 While the United States itself may be a victim of a scam, the 

United States is still responsible to adoption triad members who depend on the integrity of 

intercountry adoption systems, including the Hague and orphan visa processes provided by the 

government. 

The duty of the United States to investigate cases of abusive adoption practices is also 

related to the problem of policy error and regulatory failure. For example, consider again the 

problematic history of intercountry adoptions from Guatemala to the United States. The 

government was aware—along with the adoption community—that a typical Guatemalan 

adoption involved paying a Guatemalan attorney $15,000 to $20,000 USD per child of 

unregulated money, but maintained its policy posture of not limiting adoption fees, costs, 

compensation, and remuneration. Indeed, there was substantial knowledge of wrongdoing 

pertaining to Guatemalan adoptions within the United States government for a very long period 

of time prior to the closure of the program.
299

 It is telling that Tom Difilipo, Executive Director 
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of the Joint Council for International Children’s Services, which at various times has included as 

member organizations a significant percentage of United States intercountry adoption 

agencies,
300

 stated, ―If we have the greatest laws and the greatest regulations but are still sending 

$20,000 anywhere—well, you can bypass any system with enough cash.‖
301

 It is, in other words, 

completely predictable that a refusal to limit and regulate the money in intercountry adoption 

will lead to ―the abduction, the sale of, or traffic in children‖ in the context of intercountry 

adoption.
302

 When the United States processes large numbers of orphan visas while 

simultaneously permitting such large amounts of unregulated money to be paid to Guatemalan 

attorneys, the resulting cases of misconduct are to a significant degree due to the policy decisions 

and regulatory failure of the United States government. The government’s duty to investigate is 

augmented by the fact that the government is investigating the results of its own mistaken 

policies and rules. 

Cases in which a child obtained by abduction, purchase, or fraudulent misrepresentation are 

mislabeled as adoptable ―orphans‖ and then processed for intercountry adoptions are in many 

respects the ―plane crashes‖ of the intercountry adoption system. Just as an airplane crash is 

extensively investigated by the government to determine its cause, and see what changes are 

necessary to safeguard against those disasters in the future, there should be extensive 

investigation of child laundering cases in the intercountry adoption system, with the fruits of the 

investigation used as a basis for making systemic changes to the regulations and system.
303
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The duty to investigate is necessary to correct the misperception of child laundering as a 

victimless act. Until the government puts itself in the position of consistently interviewing the 

families that have wrongfully lost their children to illicit adoption practices, it is likely to 

discount the significance of such wrongdoing. Until the government puts itself in the position of 

interacting with the adoptees and adoptive families involved in such cases, those involved will 

abstract and minimize the wrongs involved. Indeed, the duty to investigate is necessary because 

abusive adoption practices are not victimless crimes. Adoption impacts those personally involved 

for a lifetime. Investigating abusive adoption practices itself sends a signal to victims that these 

wrongs matter. Conversely, failing to investigate sends a signal of impunity to wrongdoers and 

agencies while re-victimizing those harmed by the abusive practices.
304

 

Unfortunately, government policy, with some notable exceptions, now is to accept largely as 

a fait accompli without remedy or need of substantial investigation any instance where a stolen, 

purchased, or kidnapped child is with their adoptive family in the United States. The U.S. 

government, by reference to a claimed lack of jurisdiction or simply inaction, appears not to feel 

responsible to take substantial action in such cases.
305

 In addition, the government frequently 
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seems to step away from past abusive practices as though they did not matter and it was only 

necessary to concentrate on the present and future. One difficulty with this practice is that, in the 

nature of adoption, many abusive practices only come to light years after the adoptive placement. 

Hence, a policy that past cases will not be investigated means that most cases will not be 

investigated. 

It should be stressed that this duty to investigate applies equally to both Hague and non-

Hague adoptions. So long as the United States chooses to allow non-Hague adoptions, it is 

responsible to ensure that these adoptions, often acknowledged to be relatively high-risk, do not 

involve the adoption of children obtained illicitly, or other significantly abusive practices. The 

United States cannot simultaneously operate systems involving a higher risk category of 

intercountry adoptions, while reducing the duty to investigate wrongdoing in such higher risk 

cases, as this represents an absurd policy which eliminates investigations in many instances 

where they are most needed. 

Although there have been a few criminal prosecutions,
306

 the laws and policies of the United 

States regarding criminal or penal action have also sent a message of minimization, as though the 

government considered abusive adoption practices a victimless crime. For example, although the 

Intercountry Adoption Act of 2000 (IAA) does provide civil and criminal penalties for obtaining 
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children through misrepresentation or financial inducement for intercountry adoption,
307

this Act 

only applied to Convention cases.
308

 This limited application made this section inoperative until 

the United States ratified the Hague Adoption Convention in April 2008, and because most 

intercountry adoptions to the United States remain non-Hague adoptions, as of 2013 these 

enforcement provisions are inapplicable to the majority of intercountry adoptions to the United 

States.
309

 The passage of the Intercountry Adoption Universal Accreditation Act of 2012 (UAA) 

appears to make the civil and criminal penalties of the IAA applicable to non-Convention 

adoptions beginning July 14, 2014.
310

 However, the wording of the UAA literally makes these 

provisions applicable only to ―any person offering or providing adoption services,‖
311

 which may 

not encompass all persons who could be involved in illicit acts regarding the ―relinquishment of 

parental rights or the giving of parental consent‖
312

—although it should reach adoption service 

providers who engage others as agents, where the agents engage in such illicit conduct.
313

 

The penal provision of the IAA on children obtained through misrepresentation or 

financial inducement for intercountry adoption originally was intended to fulfill a Treaty 

obligation created when the United States ratified the Optional Protocol to the Convention on the 
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Rights of the Child (Sale of Children).
314

 This Protocol requires ratifying states to cover within 

their criminal or penal laws ―[i]mproperly inducing consent, as an intermediary, for the adoption 

of a child in violation of applicable international legal instruments on adoption.‖
315

 The decision 

of the United States, prior to passage of the UAA, to treat this provision as only requiring a penal 

law literally for Hague Adoption Convention adoptions represented a very narrow interpretation 

of the Treaty. A more natural reading would be that it is necessary to have a criminal or penal 

law for all international adoptions that violate the standards of the Hague Adoption Convention 

on improper consents, regardless of whether it is literally a Convention adoption, because the 

norm of not obtaining children by fraud or financial inducement for adoption is presumably a 

broadly held, even universal, norm. Inducing consent to adoption by misrepresentation or 

monetary inducement is, after all, a malum in se (evil in itself) wrong, rather than merely a 

malum prohibitum (evil because prohibited) wrong. Yet, the narrow approach of the IAA treats 

these fundamental wrongs as though they are merely some kind of technical violation.
316

 

Similarly, the continuing insistence by the United States government that the term 

―trafficking‖ cannot be applied to obtaining children for adoption by abduction, fraud, or 

purchase, so long as the child ends up in an adoptive home that is not otherwise abusive, 

represents a minimizing interpretation of abusive adoption practices which is at odds with the 
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language of the Hague Adoption Convention itself.
317

 Both the preparatory materials of the 

Hague Adoption Convention and the Convention itself clearly use the word trafficking to include 

adoptions where children have been purchased, sold, abducted or otherwise obtained illicitly.
318

 

Practically speaking, the refusal of the United States government to use the trafficking 

terminology of a Treaty which the United States has ratified provides an unfortunate foundation 

for the government’s policy of not actively investigating or prosecuting most such cases. By 

contrast, the government has focused to a significant degree on assisting those who it does view 

as trafficking victims.
319

 While there can be no doubt of the propriety of the government policy 

of focusing particularly on the victims of sex and labor trafficking, there is no need for such 

focus to come at the expense of such a strong minimization of the harms of adoption trafficking. 

B. Differential Risks of Partnering with the United States 

1.  The United States as a Receiving Nation 
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Under its present policies, the United States as a receiving nation brings specific strengths 

and threats for nations of origin. Positively, the United States has large numbers of prospective 

adoptive parents, some of whom are willing to adopt special needs and older, traumatized 

children. The United States also has perhaps the most pro-adoption culture in the world, although 

tinged by unfortunate misconceptions and false expectations concerning the nature of adoption. 

Negatively speaking, the privatized adoption system of the United States threatens to corrupt and 

destroy intercountry adoption systems through large numbers of adoption agencies competing for 

adoptive children with inappropriately large financial inducements, including various 

combinations of fees, compensation, gain, and donations.  

Although each nation must make its own determinations, it seems most likely that nations 

of origin that possess the capacities to limit the numbers of foreign adoption agencies, to limit 

and make transparent the financial aspects of intercountry adoption, and to otherwise safeguard 

against corruption and the falsification of documents, would have the best capacity to partner 

with the United States for intercountry adoptions without suffering negative impacts. Nations of 

origin have the right, and arguably the duty, to provide the limitations and transparency which 

the United States itself refuses to provide. Once such limitations and transparency are put in 

place by the nation of origin, the strengths of the United States as a receiving nation may become 

beneficial.  

However, nations of origin that have poor governmental capacities, pervasive corruption, 

a significant number of families living in extreme poverty, and that cannot or will not sharply 

limit the numbers of foreign agencies and the financial aspects of intercountry adoption, are 

likely to experience the negative phenomenon of cycles of abuse, slash and burn adoption, large-

scale corruption and falsification of documents, and ―the abduction, the sale of, or traffic in 
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children‖
320

 when they partner with the United States for intercountry adoption. While some 

actors in such nations will become financially advantaged for a period of time by partnering with 

the United States, or achieve some other end, the results for the child welfare and adoption 

systems of such nations can be disastrous.  

A significant issue for many nations of origin is the place and role of intercountry 

adoption in relationship to the development of a broader child welfare system. From a theoretical 

perspective, intercountry adoption is an option within broader child and human welfare systems, 

family preservation and domestic adoption are prioritized over intercountry adoption, and the 

determination of whether other options are considered ahead of intercountry adoption turns 

ultimately on the best interests of the child. However, the practical reality is that many—perhaps 

most—nations have either no real operational child welfare system, or a system that is seriously 

deficient. This raises question of whether intercountry adoption, as an option that will serve only 

a relatively small minority of vulnerable children, will be neutral, helpful, or detrimental to the 

development of the overall child welfare system of the participating sending nations. Those who 

argue that it is beneficial point to the possibilities for creating a flow of donations and grants 

from abroad to child welfare systems and institutions in nations of origin, due to linkages created 

by intercountry adoption. Those who argue that intercountry adoption is detrimental argue that it 

can be impossible to develop a proper child welfare system in the face of the distortive financial 

incentives to place children internationally. Both arguments are likely to be true to varying 

degrees in varying places. The United States of course plays a critically important role in both 

the helpful and detrimental impacts of intercountry adoption for child welfare systems in sending 

nations, for the United States is both a primary source of donations and grants, and also a 
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primary contributor to the distortive impact of intercountry adoption due to large-scale financial 

incentives to place children internationally. This makes the decision of whether or not to partner 

with the United States for intercountry adoption a double-edged sword. Of course, if the United 

States reformed its own policies and practices, this dilemma might be significantly reduced. In 

addition, in some nations intercountry adoption plays a minor role in both the strengths and flaws 

of the domestic child welfare system, making both intercountry adoption, and the relationship to 

the United States, insignificant to the question of how to improve the domestic child welfare 

system.  

Nations—such as Russia—with significant numbers of children living in often poor-

quality institutional care, including significant numbers of children with disabilities, severe 

medical conditions, and trauma potentially could benefit from a linkage to the United States. The 

willingness of some Americans to knowingly adopt much older children and children with 

various special needs could be highly beneficial. However, in the past such linkages have been 

marred by systemic failures that created a significant incidence of disastrous and tragic 

outcomes, such as death, disruption, returned children, abused children, and children adopted by 

pedophiles. Contributing to these disastrous outcomes have been systemic failures concerning 

the accuracy of the information about the children, the matching of such children to families that 

could safely and effectively respond to the special needs of those children, the training and 

preparation of prospective adoptive parents, and the provision of post-placement reports and 

services. The United States has contributed to these difficulties in systemic ways by the flaws in 

its own laws and policies, as outlined in this article.
321

 The tendency of some in the United States 

                                                 
321

 See, e.g., Smolin, Future, supra note 1, at 466–67, 473–76 (detailing Russian child 

welfare system failures and adoption problems). 



115 

 

to minimize these poor outcomes by minimizing their numbers and pointing to large numbers of 

successful adoptions unfortunately diverts attention away from the need for reform in these 

areas.
322

 As in other areas of intercountry adoption, the failure of reform leads to an unfortunate 

all-or-nothing debate about either continuing a deficient set of practices in order to keep 

intercountry adoption open, or instead closing intercountry adoptions due to abusive practices 

despite potential benefit to some children. Of course in such cases of systemic deficient practices 

there is often fault as well on the side of the country of origin, with the most significant fault 

being the operation of a child welfare system that substantially relies on poor quality institutional 

care with often horrific results for children. Thus, the question is whether nations of origin can 

use their partnerships with the United States to create momentum for reform of both their own 

systems and the system of the United States.  

There is a danger that the arguments used in this article, or similar arguments, will be 

used as a justification for nations refusing to partner with the United States for intercountry 

adoption, when the real reasons for such decisions are political considerations unrelated to child 

welfare. For example, the Russian government’s ban on adoptions to the United States that was 

to become effective in January 1, 2013, including a notification of termination of the bilateral 

U.S.-Russia Adoption Agreement that terminates the Agreement as of January 1, 2014, was 

retaliatory and based on diplomatic and human rights disputes unrelated to child welfare and 
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adoption.
323

 This hardly seems like a proper occasion or method for making significant child 

welfare decisions. It is difficult to be hopeful that the provisions within the Russian law calling 

for improvements to their domestic child welfare system will be effectively implemented in 

sufficient time to avoid harmful impacts from the ban, given the origins of the bill in concerns 

unrelated to child welfare. However, it is possible that the ban may not even reduce intercountry 

adoptions from Russia, as nearly 70% of adoptions from Russia in 2010 were to nations other 

than the United States.
324

 Thus, adoptions to other nations may increase as adoptions to the 

United States end. Hence, the reactions to the ban from both proponents and opponents of 

intercountry adoption may be misplaced, as the ban may be more significant for relations 

between Russia and the United States than for intercountry adoption itself. While it is easy—but 

still appropriate—to criticize the Russian government for the ban, the responsibility of the United 

States should not be overlooked. Tragic outcomes of intercountry adoptions helped make 
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intercountry adoption controversial and relatively unpopular in Russia. Those tragic outcomes 

are directly linked to some of the weaknesses in practices and policies of the United States and 

American agencies noted in this Article. In addition, it should be noted that adoptions from 

Russia to the United States were already down by 80% from their 2004 peak prior to the ban, and 

certainly intercountry adoption to the United States was not going to reach more than a small 

proportion of vulnerable and institutionalized Russian children.
325

 Thus, while the Russian ban 

on intercountry adoption to the United States is not a proper child welfare decision, intercountry 

adoption apparently was a tempting target for diplomatic retaliation due to the numerous 

instances of tragic outcomes in Russian adoptions to the United States, the notorious role of 

money and corruption, and the related lack of popularity within Russia of sending children to the 

United States for adoption. Perhaps if the United States had instituted different and more 

effective policies regarding the regulation of non-Hague adoptions, agency responsibility for the 

accuracy of child study forms, and the enforcement of requirements for post-placement reports, 

as well as having a more effective system of post-adoption services, most of those tragedies 

could have been avoided, with the result that intercountry adoption to the United States would 

not have been targeted in this way. 

2.  The United States as a Sending Nation 
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The United States as a sending nation presents a paradoxical situation that seems to contradict 

some of the fundamental premises of the Hague Adoption Convention. It is illogical for the most 

adoption-orientated nation in the world, and the largest receiving nation by far, to be sending 

children to unrelated adoptive parents in other nations for intercountry adoption. While one 

might expect a limited number of intercountry adoptions in situations of relative adoption and 

due to special relationships between original and adoptive families, much more than that is 

occurring. It is evident that there are some regularized programs of substantial size between the 

United States and at least Canada and the Netherlands, involving adoptive families who were 

unrelated strangers to the child. Significantly, these are officially Hague Adoptions, since both 

nations are parties to the convention, despite the fact that they appear to violate the subsidiarity 

principle of the Hague Adoption Convention.
326

  

 From this author’s perspective, these regularized programs probably do not conform to 

the letter or spirit of the Hague Adoption Convention, and thus should not exist. Evaluating such 

programs requires an understanding of the privatized and financially lucrative system of infant 

relinquishment adoption in the United States. The laws of many states in the United States 

toward such adoptions are punitive in their extremely short revocation periods, toleration of bait 

and switch tactics used to induce original mothers and families to relinquish, and attorneys’ use 

of harsh litigation methods against vulnerable single mothers. The privatized culture of these 

kinds of adoptions in the United States presents a multilayered and complex market in children, 

with sharply differential pricing depending on the child’s race and health, and with a shadowy 

line between unacceptable baby-selling and acceptable, sometimes large-scale, financial 
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―assistance.‖ The counseling received by original parents remains largely in the shadow of 

private interactions between vulnerable, often very young, parents, and individuals with a 

financial incentive to ensure that a certain number of adoptions occur. While many of these 

adoptions may be ethical by many standards, within this shadowy, moneyed, privatized world, 

there is little way to be sure.
327

  

 The Central Authority of the United States appears to be in no position, at present, to 

monitor the ethics of these adoptions; indeed, the Central Authority of the United States 

somehow is unaware of a large majority of Hague outgoing cases.
328

 Certainly the Central 

Authority cannot play much of a role ensuring the legal and ethical integrity of adoptions that 

occur outside of its knowledge. 

Ironically, these adoption programs mirror much that has been wrong with adoptions 

between the United States as a receiving nation and vulnerable sending nations such as 

Cambodia, Ethiopia, India, Nepal, and Vietnam.
329

 There is a grave risk that all too often the 

demand side, fueled by the desire of adults to parent, coupled with the role of money, 

overwhelms all other considerations, including the best interests of children and the rights of the 

original parents and family of the child. Here, ironically, it is the desire of adults in Canada and 

Europe for children that is finding a fertile field within the United States. 

C. The Future of Intercountry Adoption 

Much of the future of intercountry adoption depends on the United States. And much of 

what the United States does regarding intercountry adoption depends on the predominant 
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viewpoints of the adoption community in the United States, and the expressed viewpoints of 

nations that partner with the United States. If those actors were to consistently and urgently argue 

for reform by the United States or a political constituency were to form for reform, there is no 

inherent obstacle to the United States being a positive force in the intercountry adoption system. 

However, if the adoption community in the United States continues to be an effective political 

obstacle to reform and the nations that partner with the United States tread softly in discussions 

with this adoption giant, then the same patterns of slash and burn adoption and cycles of abuse 

will continue down a pathway of recrimination and decline. The adoption community can 

continue to be its own worst enemy, or it can champion the path of reform. In the end, it is a 

matter of clarity of vision, and political will.One possible criticism of this Article is that it over-

emphasizes the role of the United States in the intercountry adoption system. If the proportion of 

adoptions to the United States continues to fall, it is possible that the real result of the failures of 

the United States in regard to intercountry adoption will be the decreasing significance of the 

United States to the intercountry adoption system. The assumption that the United States is the 

central actor in the intercountry adoption system may in the future prove false, as the pathways 

of intercountry adoption change over time. Thus, the failure of the United States to sufficiently 

reform may also lead to an intercountry adoption system which increasingly bypasses the United 

States. From this perspective, the primary significance of the United States to the intercountry 

adoption system for the future may be as a negative example to other nations of what can go 

wrong if intercountry adoption and child welfare systems are not properly implemented and 

regulated. 


